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Mr. Mellon Ready 
To Accept Offer 
On St. Paul Debt 


Secretary States, However, | 


That Steps in Carrying 
Out Plans Must Be 
Prompt. 


Attitude Is Declared 
Based on Economics 


Cash Payment of $19,200,000 
With $3,000,000 Extra In 
Stocks of Railway 
Are Terms. 


Andrew W. Mellon, Secretary of the 
Treasuty, and Director General of the 
United States Railroad Administration, 
said orally om November 11 that he had 
indicated to the reorganization commit- 
tee of the Chicago, Milwaukee & St. Paul 
Rait ray Company his willingness to ac- 


cept; ‘he commiittee’s proposal for adjust- } 


ment of the company’s obligation to the 


Federal Government, provided the pro- | 


posal is promptly carried out. 
The carrier owes the Treasury $35,- 


000,000 on direct loans made under Sec- | 


tion 210 of the Transportation Act and 
under the statute this money must be 
paid in cash. It also owes $20,000,000, 
plus certain interest on obligations held 
by the Director General, under Section 
207 of the Transportation Act. It is pri- 
marily with the latter that the reorgani- 
zation committee’s proposal is concerned. 

The committee planned a payment to 
the Director General of $17,000,000, plus 
accrued interest of $2,200,000, or there- 
abouts, in cash on the $20,000,000 obli- 
gation. It planned also to turn over 
$3,000,000 in preferred stock of the re- 
organized company to the Government, 
to make up the difference between the 
cash payment and the amount of the 
original obligation. Thus, it ‘was ex- 
plained, the Treasury would keep the 
public finances intact. 


ioe Mr..Mellon—indicated-a willingness to 


accept this .Offer, but advised the com- 
mittee that this willingness was not to 
be left open indefinitely. He said orally 
in discussing the situation that while 


[Continued on Page 9, Colum 5.) 


‘Colemanite Deposits 


Found by Prospector 


Discovery In Amargosa Walley, 
California, Described By 
Department of Interior. 

The discovery .of deposits 
manite, the chief ore of borax, 


small settlement known as Shoshone, in 
Amargosa Valley, Calif. was announcs! 


on November 11 by the Department of | 


the Interior. The deposits which are 
said to have proven unusually large and 
rich were purchased by the Pacific Coast 
Botax Company, shortly after being 
found, and are now being mined. » 

A statement just issued by the De- 
partment describing the find follows in 
full text: 


In these days, when many people are | 


saying that the “old prospector” is a 
relic of the past and that we can get 
along without him, it is well to be re- 
minded that he is still a useful member 
of the mining fraternity. It was the 
keep eye of a prospector a few years 
ago that noticed a 3-foot exposure of 
light-colored shale in a gulch otherwise 
strewn with gravel and boulders, north 
of Red Mountain, near the little settle- 
ment of Shoshone, in Amargosa Valley, 
Calif. He was looking on the east side 
of the valley for a deposit ef so-called 
* “fuller’s earth,” or “bentonite,”’ 
is found in the lake beds on 
side near the same place. 


the west 


shale a few small lumps of crystalline 
material which proved to be colemanite, 
the principal ore of borax. This deposit 


was bought by the Pacific Coast Borax |! 


Co. soon after its discovery and is now 
being actively mined. The ore body has 


(Continued on Page 4, Column 7.) 


Netherlands and Siam 
Ratify New Agreement 


Extraterritorial privileges enjoyed by 
the Netherlands in Siam have been re- 
voked as the result of a new treaty be- 
tween the Dutch and Siamese Govern- 
ments, the Department of Commerce was 
advised on November 11, 

The text of the Department’s state- 
ment, based upon infcrmation furnished 
by the American Minister at Bangkok, 
follows: 

Rights of  extraterritoriality — which 
have been granted to the Netherlands by 
Siam are abclished in a protocol which 
accompanies the treaty of friendship, 
commerce and navigation, ratifications of 
which have been exchanged by the two 
governments. The treaty also provides 


for reciprocal most favored-nation treat- | 


® sent, 


= 


iF arm Pay In October 





of cole- | 
near a} 


such as | 


On _ closer | 
a he discovered embedded in the | 


Is Highest Since 1923 


Four Kinds of Labor Covered 
In Survey By Department 
of Agriculture. 


An analysis just prepared by the De- 
partment of Agriculture, through the 


Entered as Second-Class Matter March 4, 1926, at the Post 
Oftice, Washington, D. C., Underthe Act of March 3, 1879. 


! 


Bureau of Agricultural Economics, shows 


the average wages paid to hired farm 
labor throughout the United States dur- 
ing October this year were higher than 
in the same month for either 1925 or 
1924. Figures are given for four classes 
of laborers—those hired by the month 
with board, those hired by the month 
without board, those hired by the day 
with board, and those hired by the day 
without board. 

The analysis indicates that the average 
monthly wage, with board, for the United 
States in October was $36. This is com- 


pared with $34.91 for 1925 and $34.38 for | 


1924. The average monthly wage, with- 


pared with $48.99 for 1925 and $48.46 for 
1924. 


: | liveries in kind 
out board, is shown as $50.10, as com- | 


according to the analysis was $1.97, as 
compared, with $1.95 for 1925 and $1.93 


Cantonese Government 


word from Uanton, China, that the Can- 
tonese governmen: is definitely impos- 
ing and attempting to collect a surtax 
| of 2% 
5 per 
nounced 
and thereafter. 
at the Department of State on Novem- 
ber 


to be 
agreements with the Powers. 
Kellogg protested its imposition shortly 
after the Canton government announced | 
that it would be collected. 











The average daily wage, with board, 


[Continued on Page 4, Column dl 


Imposes Surtax on Imports 


The Depertment of State has received 





per cent on foreign imports and 
cent on luxuries which it an- 
it would collect on October 12 
This was stated orally 


11. 

The collection of this surtax is held 
in violation of China’s treaty 
Secretary 





France Absorbs 


Half of Payments 


For Reparations 


Receives 35,500,000 Reichs- 


marks in Cash and in Kind 
From Germany in Third 


WASHINGTON, 





Year of Dawes Plan. 


Germany has paid to France so far 
this year an equivalent of 35,500,000 
reichs marks in minerals, chemicals, tim- 
ber, merchandise and cash, repfesenting 
almost half of the 177,000,000  reichs- 
marks of reparations paid to all creditor 


| nations in the third year of the Dawes 


plan. This is reported to the Depart- 
ment of Commerce by Chester Lloyd 
Jones, Commercial attache at Paris. 

Mr. Jones details the value of the de- 
made by Germany to 
France. He shows that France obtained 
more than twice as much in payments as 
Great Britain. 

Payments to America. 


Payments, described as “deliveries un- 


der agreement,’”’ which are not itemized, 
were made to the United States 


states. 

The full text of the report received 
from Mr. Jones follows: 

France received a total of nearly 
35,500,000 marks of the total of almost 
77,000,000 gold reichsmarks of payments 
made by Germany thus far during the 
third annuity year of the-Dawes plan. 


The most important item of the total | 
French receipts resulted from -deliveries | 


of coal, coke and lignite,» which 
valued at nearly 10,000,000 marks. 

Deliveries to France under the Repara- 
tion Recovery Act reached a value of 
more than 4,000,000 gold marks; chemi- 


were 


3,300,000 gold marks, and deliveries of 
timber, 2,300,000 gold marks. 
Important deliveries of merchandise 


(Continued or Page 8, Column 7.) 


in the | 
amount of 11,000,000 gold marks, he also | 





FRIDAY, 


|Roll of Pensioners 


Smallest In 35 Years 


Steady Decline Since 1902 Re- 
duces Number to Half of 
Record Total. 


The Department of the Interior an- 
nounced on November 11 that, for the 
first time in 35 years, the number of 


pensioners on the Government rolls had | 
500,000 | 


dropped in October below the 
mark. The exact number was 499,622. 

The full text of the announcement 
follows: 

A decline in the number of pensioners 
on the Government rolls below the 500,000 
mark occurred during the month of Octo- 
ber for the first time in 35 years, accord- 
ing to a report made by the Pension Bu- 
reau to the Secretary of the Interior. 

The report gives the number of pen- 
sioners at 499,622 and shows that 1,281 
veterans and 1,418 widows of the Civil 
War died during the month, terminating 
their pensions. 

A steady decline has been occurring in 
the roll of the Pension Bureau during 
the last 24 years, The greatest number 


[Continued on Page 16, Column 6.) 


Production of Cement 
In October Sets Record 


The Bureau of Mines of the Depart- | 


ment of Commerce announced on Novem- 
ber 11 that both production and ship- 
ments of Portland cement in October 
were the greatest for that month in any 
previous year. The full text follows: 
Production of cement during October, 
amounting to 16,596,000 barrels, was at 
approximately the same rate as in Sep- 
tember, and exceeded that of October, 
1925, by nearly 4 per cent. A seasonal 
decrease is shown in the October ship- 
ments of Portland cement, which 
amounted to 17,486,000 barrels, but they 


| were over 14 per cent greater than ship- 
cals, fertilizers and nitrogenous products, 


ments in October a year ago. : 
Portland cement stocks continued to 
decline, but at the end of October, they 
totaled 13,305,000 barrels, or 21 per cent 
in excess of the stocks at the end of Oc- 


| tober a year ago. 
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‘Auto Accidents 


Take Heavy Toll 


In Human Lives 


Deaths in United States in 
Decade Greater Than 
Nation’s Losses 
in War. | 
have 


Automobile accidents 


in the last 20 years, “according to esti- 


mates made by the Committee on Traffic | 


Accident Statistics of the National Con- 
ference on Street and Highway Safety, 
the Department of Commerce announced 
on November 11. 


This total is larger, the committee 
said, than the number, of fatalities suf- 
fered by the United States armed forces 
during the World War. 

The National Conference on Street and 
Highway Safety met in Washington last 
spring at the instance of the Depart- 


| ment of Commerce, with Herbert Hoover, 


Secretary of Commerce, as chairman. 
Committees were appointed and a uni- 


| form motor vehicle code, designed for | 
| adoption by States, was endorsed. 


Deaths Rise Steadily. 


The statement reveals a progressive 


increase since 1906 in the annual death 
rate from automobile accidents. 
lows in full text: 

Approximately 


165,000 persons 


Highway Safety today. 
equivalent to the total population—every 
man, woman and child—in such cities as 
Fort Worth, Texas; Grand Rapids, Michi- 
gan, or Youngstown, Ohio. 

These 165,000 automobile fatalities 
represent a number greater than the total 
losses of the United States armed forces 


[Conutinued on Page 2, Column 3.] 


caused | 
about 165,000 deaths in the United States | 


| 
| 
| 
| 
| 
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Val a ity of Evidence 
Up to Supreme Court 


Right Challenged to Introduce 
Plea of Guilty; Later 
Withdrawn. 


A petition has been filed in the Su- 


Sees No Prospect of America 


| preme Court of the United States involv- | 


| ing the question whether a previous plea 


of guilty, which subsequently was with- 


drawn and a plea of not guilty substi- | 


| tuted, can be used as evidence against 


defendant. The Department of Justice 
in a statement, November 11, reviewed 
the case. 

The case is that brought by Robert 
D. Kercheval, on a writ of certiorari, and 
in which he asks the Supreme Court to 
review the decisions of the United States 
District Court for Western Arkansas and 


| the Circuit Court of Appeals, which held 
| that such evidence could be used against 


him in a case involving the charge of us- 
ing the mails to defraud. 
Court Ruling Cited. 


The petitioner cites in his petition a 


ruling of the Court of Appeals of the 


It fol- | 


lost | 
their lives during the past 20 years as | 
a result of automobile accidents, accord- 
| ing to a statement issued by the Com- 
| mitte on Traffic Accident Statistics of 
the National Conference on Street and | 
This number is | 


District of Columbia in a similar case, in 
which the court held it to be a reversible 
error on the part of a trial court to 
permit the record of such a withdrawn 
plea to be used against the defendant. 
The Department, in its statement, ex- 


[Continued on Page 16, Column 2.] 





Federal Reserve Agencies 
In Cuba May Be Combined 


A hearing was held by the Federal Re- 


the advisability of consolidating the two 
| agencies of the Federal Reserve System 
now being maintained in Havana, Cuba. 

A number of bankers were heard by 
the Board in connection with the project- 
ed consolidation, among whom were H. E. 

Henneman, Vice President of the Na- 
| tional City Bank of New York City, who 
| favored the merging of the two agencies. 
The Board, it was announced orally, at 
| one of its regular meetings ‘will decide 
| the question of whether the consolidation 
will be made effective. 











| Index-Summary of All News Contained in Today’s Issue 


Aeronautics 


Japan reported as planning to spend 
$5,000,000 on commercial avaition. 
Page 5, Col. 6 


A griculture 


Department of Agriculture is ad- 
vised that wheat production in 32 
countries of northern hemisphere is 
placed at 2,944,113,000 bushels for 
1926. 

Page 4, Col. 2 

Department of Agriculture reports 
average wages paid for farm labor dur- 
ing October higher than either in 
1925 or 1924. 

Page 1, Col. 2 

Bureau of Dairy Industry prepares 
exhibit showing that approximately 
3,500,000,000 gallons of skim and butter- 
milk are not properly utilized each year. 

Page 2, Col. 2 

Locust plague in Argentina turned 
to financial advantage with ‘ale of 
pests Yor fertilizer. 

Page 4, Col. 4 

Department of Agriculture predicts 
increase in feeding-of sheep for mar- 
ket this winter. 

Page 4, Col. 1 

Bureau of the Census reports youths 
15 to 19 years of age comprise 1% of 
total farm population. 

Page 2, Col. 3 

Winter crops in Germany reported 
as slightly above the average. 

Page 4, Col. 7 

Buying potatoes regardless of price 
has important effect on value of crop. 

Page 4, Col. 5 

See “‘Radio.” 


Associations 


Continuation of report by Bureau of 
Labor Statistics on operation of coop- 
erative credit societies. 

Page 3, Col. 5 

See ‘Taxation.” 


Automotive Industry 


National conference on Street and 
Highway Safety estimates automobile 
deaths in last decade have exceeded 
United States losses in World War. 

Page 1, Col. 5 

Bureau of Standards reports on tests 

of motor oi! at low temperature. 


Page 5, Col. 2 
Banking 


Report on condition of Federal Re- 
serve Banks shows decline under last 
week in bill and security holdings, an 
iperease in casfi reserves and non-re- 
serve cash, reduction’in Federal Re- 
serve note circulation, and decline in 
discounted bills and Government  se- 
curities. 

Page 9, Col. 2 

Secretary Mellon states that large 
part of excess revenue in Treasury is 
due to liquidation of capital assets by 
sale of farm loan and railroad bonds, 
and consequently not dependable source 
of regular revenue to justify tax re- 
vision. 

Page 9, Col. 1 


France reported as absorbing nearly 
half of total reichsmarks paid by Ger- 
many in 1926 on reparations account, 
with the United States receiving 11,- 
000,000 reichsmarks in “deliveries under 
agreement.”’ 

Page 1, Col. 3 

Federal Reserve Board holds meet- 
ing to consider merger of two branch 
agencies in Havana. 

, Page 1, Col. 6 

Federal Reserve Board reports that 
October retail sales show slight de- 
crease over October 1924. 

Page 16, Col. 6 
Daily statement of the condition of 
the United States Treasury. 


Page 9, Col. 4 


National Bank changes. 

Page 9, Col. 3 
Foreign Exchange rate. 

Page 9, Col. 2 


’ 


See “Railroads.’ 


Bankruptcy 


See “Court Decisions.” 


Books-Publications 


Publications issued by the United 
States Government. 


¥ 
Page 14, Col. 5 


Chemicals 


German Dye Trust and Riebeck Lig- 
nite Works have effected merger. 
Page 8, Col. 2 


Claims 


Chairman Green announces _ that 
House Ways and Means Committee 
hopes to draft bill regarding disposition 
of alien funds. 

Page 15, Col. 1 

Department of Justice accepts $215,- 
000 in compromise of $220,000 war 
claim against acid plant. 

Rage 15, Col. 7 


Commerce-Trade 


Department of Justice outlines op- 
erations to check thefts from interstate 
shipments. 

Page 8, Col. 2 

Interstate shipment of cotton lint in 
all forms barred in Arizona except in 
compliance with certain requirement. 

Page 4, Col. 4 

Cantonese Government reported as 
attempting to collect surtax on im- 
ports. 

Page 1, Col. 2 


Congress 


Clerk of House of Representatives 
announces that revised figures indicate 
the Republicans have gained one more 
seat. ™ 

Page 1, Col. 7 

Congressional Record makes public 
text of President Coolidge’s acceptance 

of resignation of Judge George W. 

English, 

Page 15, Col. 7 

See “Claims.”’ 


Court Decisions 


District Court holds that infringer 
of patent may be subject to punitive 


damages without knowing absolutely 
that infringed patent is valid. 
Page 11, Col. 2 
District Court rules that patent for 
lock for refrigerator door is valid and 
was infringed. 
Page 10, Col. 1 
Cireuit Court of Appeals holds 
clause in bill of lading, requiring con- 
signee to deposit amount requested 
as guarantee for general average, is un- 
reasonable, and holds possessory libel 
of consignee against shipment is valid., 
- Page 10, Col. 5 
Circuit Cout of Appeals upholds 
view of lower court in opposition to 
opinion of referee in bankruptcy, affirm- 
ing allowance of claims for open ac- 
count against bankrupt. 
Page 13, Col. 7 
Circuit Court of Appeals holds pub- 
lic utility making agreement with rail- 
road must carry out contracts in dis- 
regard of State statute of equal 
burden. 
Page 13, Col. 4 
Court of Appeals, sustains District 
Court in refusing new trial in case of 
Porto Rican official convicted of theft, 
holding there is no question presented 
or consideration. 
Page 10, Col. 7 
Circuit Court of Appeals dismisses 
motion to recall mandate and amend 
order, as involving change in sub- 
stance it is without jurisdiction to au- 
thorize. 
Page 10, Col. 7 
Circuit Court of Appeals holds that 
right of plaintiff to dismiss suit does 
not extend to equity case where de- 
fendant has, by cross petition, claimed 
affirmative relief. 
Page 10, Col. 2 
Circuit Court of Appeals holds that 
conversation with person since deceased 
is competent where agent has not dis- 
qualifying interest in litigation. 
Page 7, Col. 2 
Circuit Court of Appeals holds par- 
tial payment on land to agent for owner 
is property of owner, despite default 
of vendee and forfeiture of sum paid. 
Page 7, Col. 1 
Circuit Court of Appeals holds that 
pleas of guilty are judicial confessions 
and subject to refutation when raised 
against defendant. 
. Page 138, Col. 2 
Circuit Court of Appeals holds that 
juror’s mere acquaintance with prose- 
cuting attorney is not cause of dis- 
qualification. 
Page 13, Col. 1 
Cireuit Court of Appeals affirms 
order in United States, ex rel, Laverin 
Spremulli ‘v. Commissioner , of Im- 
migration. 
Page 10, Col. 7 
Circuit Court of Appeals holds that 
narcotic agent is designation of no 
Federal official, and that indictment is, 
therefore, defective. 
Page 11, Col. 7 
Circuit Court of Appeals holds that 
indicted person is entitled to particulars 
in order to prepare defense of case. 
Page 12, Col. 3 


Circuit Court of Appeals holds that 
service of jurors in prior case charging 
same offense is reversible error. 

Page 12, Col. 1 

Circuit Court of Appeals holds that 
imposition of fines in liquor case were 
improperly doubled. 

Page 13, Col. 4 

Circuit Court of Appeals affirms 
order in case of Hazeltine Research 
Corporation v. H. M. Schwab. 

Page 13, Col. 3 

Circuit Court of Appeals affirms lower 
court charge, in prohibition case. 

Page 12, Col. 7 

Circuit Court of Appeals-holds that 
absence of record voids appeal. 

Page 7, Col. 7 


’ 


See “Customs.’ 


Customs 


Customs Court rules that parts used 
for earrings are metal materials for 
use in manufacture of jewelry. 

Page 6, Col. 6 

Customs Court upholds duty in steel | 
manicure sets, overruling claim that 
product was made chiefly of galalith. 

Page 6, Col. 6 

Customs Court holds lamps composed 
of alabaster and decorated earthenware 
are classifiable as pedastals. 


Continuation of report by Secretary 
Hoover on progress of Department of 
Commerce in campaign to eliminate 
waste in industry. 

Page 8, Col. 3 


Education 


Federal Board for Vocational Educa- 
tion announces the first annual meet- 
ing of the American Vocational Ass’n 
will meet at Louisville, Ky., December 
2-34. 

- Page 2, Col. 3 

Dr. B. W. Black describes the central 
office administration and regional of- 
fice work of the Medical Service of the 
Veterans’ Bureau. 

Page 16, Col. 3 

Federal Board for Vocational, Educa- 
tion reports plan to organize vocational 
associations—Kansas. 

Page 2, Col. 3 

Bureau of Education, after special 
study of organization of kindergartens, 
finds similarity of thought though de- 
tails differ throughout the country. 

Page 2, Col. 7 

Continuation of exposition of exhihits 
in the Musical Division of the Library 
of Congress. 


Page 6, Col. 4 
Economic Questions 


Page 2, Col. 1 


Foodstuff s 


Meat proteins found to be superior to 
proteins in beans, from the standpoint 
of nutrition. 

Page 2, Col. 2 

Process of washing oysters considered” 
of improvement to product. 
Page 2, Col. 6 


. ~ 
See “Agriculture.” 


Foreign Affairs 


France reported as absorbing nearly } 


half of total reichsmarks paid by Ger- 
many in 1926 on reparations account, 
with the United States receiving 11,- 
000,000 reichsmarks in “deliveries under 
agreement.” 
Page 1, Col. 3 
President Coolidge, speaking at Kan- 
sas City, Mo., says he sees no prospect 
of America adhering to world court 
unless Europe accepts Senate reserva- 
tions, and that he will not ask Senate 
to modify stand. 
Page 1, Col. 7 
Conciliation Commission named _ to 
settle any disputes between Sweden and 
Esthonia. 
Page 3, Col. 4 


Game and Fish 


Process of washing oysters considered 
of improvement to preduct. 
Page 2, Col. 6 


Gov’t Personnel 


Continuation of full text of address 
by Chairman of the Interstate Com- 
merce Commission discussing public 
service rendered in exchange for taxes 
imposed. 

: Page 14, Col. 2 

Daily decisions of the General Ac- 
counting Qffice. 





Page 14, Col. 7 

Orders issued to the personnel of the 
War Department. 

Page 14, Col. 5 

Orders issued to the personnel of the 

Navy Department. 

. Page 14, Col. 5 

Orders issued to the personnel of the 

Marine Corps. 





Page 14, Col. 7 


Gov't Survey 


Dr. B. W. Black describes the central 
office administration. and regional of- 
fice work of the Medical Service of the 
Veterans’ Bureau. 

Page 16, Col. 3 


Highways 
Italy reported as experimenting with 
sodium silicate and Norway with sul- 
phite lye as road binders. 
Page 8, Col. 6 


Home Economics 


Bureau of Home _ Economics 
nounces tested recipe for 
scalloped parsnips. 


an- 
preparing 


Page 2, Col. 5 


Inland Waterways 


Evidence submitted in lake diversion 
hearing to show that lowering of levels 
of great lakes has necessitated de- 
crease of shipping cargoes. 

} Page 16, Col. 6 


Insurance 


National conference on Street and 
Highway Safety estimates automobile 
deaths. in last decade have exceeded 
United States losses in World War. 

Page 1, Col. 5 


[CONTINVED ON PAGP. THREE.] 


serve Board on November 11 to consider | 
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President Gives - 


& 


Senate Support ~ 
On World Court 


Adhering Unless Europe 
Will Accept Reser- 


vations. 


Modifying of Position 


Tells Kansas City He Thinks 
Reports of Dislike For Us 
By Europeans Are 
Exaggerated. 

President Coolidge, in an address de=-* 


livered at the dedication of the Liberty 
Memorial at Kansas City, Mo., on No- 


vember 11, declared that unless the other 


interested nations were willing to accept 
the American reservations he could see 
no prospect of the United States adher- 
ing to the Permanent Court of Inter- 
national Justice. (The full text of the 
address is printed below.) . 

“While no final decision can be made 
by our government until final answers 
are received,” the President said, “the 
situation has been sufficiently developed 
so that I feel warranted in saying that 
I do not intend to ask the Senate to 
modify its position. I do not believe the 
Senate would take favorable action on 
any such proposal, and unless the re- 
quirements of the Senate resolution are 
met by the other interested nations I 
can see no prospect of this country ad- 
hering to the court.” 

Would End National Hatreds. 

The President said of the Liberty 
Memorial which he had come to Kansas 
City to dedicate that “it has not been 
raised to commemorate war and victory, 
but rather the results of war and vic- 
tory, which are embodied in peace and 
liberty.” He said that the nation was 
exalted and inspired by its war experi-_ 
ence, attaining a conscious national-w . 
which it never before possessed. But if 
we are to have peace, he said, we must 
live in accordance with the dictates of 
a higher life, avoiding any national 
spirit of suspicion, distrust and hatred 
toward other nations. 

“We want understanding, good will, 


[Continued on Page 15, Column 2.] 


Rate Study Planned 


By Shipping Board 


| Representatives of Lines and 


Shippers Heard on Merits 
of Contract System. 


The United States Shipping Board on 
November 11 announced its plans to give 


| direct consideration to the contract-rate 


system as practiced by 92 of the chief 
shipping lines serving American ports. 
(The full text of the announcement is 
given below.) 

The study will be made, the announce- 
ment explains, as a result of the investi- 
gation ordered last June and the hearing 
held in Washington on November 10. 
Representatives of nine steamship con- 
ferences were heard at the session, pre- 
sided over by R. K. Smith, commissioner 
in charge of the Bureau of Research. 

The first plea made by the represen- 


| tatives of the conferences was that the 


Shipping Board: had no jurisdiction in the 
matter of contract rates, but this was 
overruled, and the hearing proceeded 
with a formal presentation of the atti- 
tude of the steamship companies toward 


| the contract rate g/stem. 


The representatives of the conferences 
stated that the system of contracting for 
space at fixed rates ovey extended pe- 
riods was to the benefit of the shipper 
in that it gave him lower rates, and also 
stable rates, so that his advance quota- 
tions of prices could be made on a nar- 
rower margin, and also assured him of 


[Continued on Page 16, Column 7.] 


Republicans Gain One Seat 
In New House Alignment 


William Tyler Page, clerk of the 
House, announced, orally, on November 
11, upon receipt of a telegram from 


| Representative Hays B. White (Rep.), 


of Mankato, Kans., reporting his reelee- 
tion, that the political alignment of the 
House in the Seventieth Congress will 
be Republican 238, Democrats 194, 
Farmer-Labor 2, and Socialist 1. This 
makes a change of 1—increasing the 
Republican lineup and decreasing the 
Democratic lineup—from his previous 
announcement. aes 

“This is the largest number @ 
changes in the personnel of the Ho 


| that has occurred for a number 


years,” said Mr. Page, “but apr 
mately 90 per cent of the members ¢ 


| the House inthe present Congress | 
| meet in the Seventieth Congress. For 


five per cent of the changes in tHe B 
membership are due to voluntary 
tirement. ee 





Says He Will Not Ask — 


GwoEx 
INDEX 


Education 


_ Praised at Library 


: Of Congress Exhibit | 


| that of beans from the standpoint of 


| Specimens of Art in Early 
_ Years of Nation and Civil 
War Period Well 


Represented. 


Two exhibits of American music that 
"have attracted no small amount of at- 
. tention and comment at the Library of 
Congress, have been an exhibit devoted 
entirely to Civil War music, and the col- 
lection of musical items that relate to 

: the political, religious, theatrical, social 
and fireside uses of music during the 
lives of Presidents Washington, Jeffer- 
son and Adams. There is authority for 
the statement that the Library has been 
‘able to collect many of George Wash- 
ington’s favorite airs. One of the 
curiousities of this collection is a 
“Hymnal” engraved by Paul Revere, and 
‘the unique manuscript book of Francis 
Hopkinson, who may be termed the first 
native American composer, according to 
the report of Carl Engel, chief of the 
Music Division, who continues: 

Every opportunity is seized to com- 
plete the Division’s collection of early 
Americana; such opportunities are nat- 
urally becoming fewer with the passage 
of every year, and it was only by an un- 
paralleled piece of good luck that we 


have secured 300 such items, of which | 


40 were printed before 1800; 192 ‘be- 


tween 1800 and 1820, and 68 during the | 


years immediately succeeding. It is espe- 
cially gratifying that among them we 
have found a long-sought copy of “The 
President’s March; a new Federal song, 
published by G. Willig, Market Street 
Number 185, Philadelphia” with Francis 
Hopkinson’s words of “Hail Columbia” 
followed on the next page by “Yankee 
Doodle” with the text beginning “Col- 
umbiars All.” 
Called Landmark in “Music.” 

Next in rarity in our collection of 
early Americana is “The Death Song of 
an Indian Chief, taken from ‘Ouabi,’ an 
Indian Tale in Four Cantos, by ‘Philenia,’ 
a lady of Boston.” Though this composi- 
tion is slender both in size and in merit, 
it must be counted as a landmark in 
American music, as this setting of Mrs. 
Sarah Wentworth Morton’s poem, printed 
in the Massachusetts Magazine for 
March, 1791, and “set to Musick by Hans 
March, 1791, “set to Music by 
Gram, of Boston,” is considered by 
authorities to be the first authentic or- 
chestral score published in the United 
States of America. 

The “Musical Journal for the Flute or 
Violin,” compiled by Benjamin Carr, of 
Philadelphia, and issued by him in 24 
numbers from December, 1799, to No- 
vember, 1800, has been added to our col- 
lection after devious wanderings of more 
than 100 years, coming to us from Edin- 
burgh, Scotland. Herein are assembled 
and arranged some of the favorite airs 
and melodies imported into the Colonies 
by Vauxhall and Convent Garden, London, 
as well as some of Joseph Haydn’s more 
celebrated airs, imported from Vienna. 

Sees Many Gaps Left. 

There is many a gap left among the 
earliest music of England, to be found in 
our collection, though the famous Fran- 
cis Longe Collection collected by three or 
four successive generations of one of old 
county families of Norfolk, brought us 
many much coveted rarities: for the most 


part early English music is being held by | 
London dealers at “Collectors’ prices,” | 
yet we have been able to purchase, as | 


- well, “Madrigals of 5 and 6 parts, apt for 
the Viols and Voices,” by Thomas 
Weelkes, organist “of the Coledge at 
Winchester” and printed in London in 


1600 “by Thomas Este, the assigne of | 


Thomas Morley.” Dr. John Wilson’s 
“Cheerful Ayres or Ballads” (Oxford 
1600) are noteworthy for the fact that 
they contain Robert Johnson’s settings 
of “Full fathoms five” and “Where the 
Bee sucks.” This same Dr. Wilson, re- 
puted to be a better lutanist than com- 
poser, enjoyed the favor of Charles I, 
who was, so pleased with the musician 


greatest attention, but frequently conde- 
scended to lean or lay his hand on his 
shoulder while he was playing.” 

Of peculiar remoteness is a book enti- 


of Merry Drinking Songs and Healths” 
(J. Walsh & P. Randall, London, 1709): 


“glorious successes in Flanders” come in 
for impartial praise. 

Among the subscribers to the “Twelve 
Arietts or Ballads, and Two Cantatas” 
by Dr. William Hayes (Oxford, 1735) 
listed in 10 closely set columns, are the 
names of Signiora Cuzzoni, Farinelli 
amd Sig. Senesino, a brilliant constella- 
tion of the most luminous of operatic 
heavens. 

“A Collection of CXVIII Catches by 
Sundry Authors” (manuscript dating 
from 1760) contains specimens of the art 
of Purcell, Boyce, Aleock, Wise and many 
others, experts in devising vocal enter- 
tainment for which the British public 
showed unrelenting fondness. When 
“G. Astor, Manufacturer of Grand & 
Small Piano Fortes, Finger and Barrel 


Organs with Drum & Triangle, etc., etc.,” | 


of Number 79 Cornhill, London, printed 
his “Twenty-four Country Dances for 
the year 1807, with proper Tunes and 
Directions to each Dance,” his younger 
brother, John Jacob Astor, had aban- 
doned the music trade and had found 
more profitable employment. 








Hans | 


| bodies 


|} ciation 


| State 
tled “The Bottle Companions, or Bac- | 
chanalian Club, being a Choice Collection | 


} ance 
in this peculiar collection Burton Ale and | 
His Grace, the Duke of Marlborough’s | 


; ject 


| ter 
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Meat Protein Is Declared 
Superior to That in Beans 


Recent research on the kind of protein 


contained in different foods has shown ' 


that the protein of meat is superior to 


nutrition, according to the Department 
of Agriculture. The full text of a state- 
ment concerning the belief that beans 
may be substituted for meat follows: 
Many people believe thet beans, such 
as the navy, lima and other kinds of 


| beans, are substitutes for meat from the 


standpoint of their nutritive value. Re- 
cent research by the department on the 
kind of protein contained in different 
foods has shown that the protein of 
meat is superior to that of beans from 
the standpoint of meeting the needs of 
the body. The protein in meat is called 
“complete” or “efficient,” while that in 





beans is called “incomplete,” because it 
lacks certain essential acids. The aver- 
age meal that Americans eat, however, 
usually contains bread and other foods 
that contain some kind of protein. Gen- 


erally a combination of these with the 
protein in beans will supply the = 
| 
| 


with needed protein. So far as nutri- 
tive value goes, it is therefore per- 
missible to substitute beans occasionally 
in place of meat in the menu. 


By-Products of Milk 
Declared Not Utilized | 
To Best Advantage 


Bureau of Dairy Industry Re- 
ports Annual Waste in 
Skim and Butter 
Milk. 


Approximately 3,500,000,000 gallons 
skim and buttermilk are not utilized 
best advantage each year according 
an exhibit prepared by the Bureau of | 
Dairy Industry of the Department of | 
Agriculture for the annual meting of the 
National Milk Producers’ Federation, in 
session in Cleveland for four days end- 
ing November 12. The full text of the 
statement describing the exhibit follows: 

A scenic display shows a huge water- 


of 
to 
to 





| fall representing the amount of skim milk, | 
| and buttermilk that is not utilized to the 


best advantage in the United States. The 
total annual production of these by-prod- 
ucts in this country is 28.400,643,000 
pounds, which is equal to 3,500,000,000 
gallons. This would make a river of | 
milk flowing continuously at the rate of 


| 7,000 gallons each minute. 


This amount contains 892,234,000 
pounds of protein, 1,460,062,000 pounds 
of milk sugar, 217,209,000 pounds of ash, 
and 28,400,000 pounds of butterfat, or a | 
total of 2,597,914.000 pounds of milk 
solids. 

The greater part of this is-now being | 
used as animal food to be converted into | 
human food. When used in this way only 
about 20 per cent of the food constituents 
available in the by-products are con- 
verted into human food. In many fac- 
tories these by-products are not only a 
waste, but also a liability. 

In addition to their use as animal food 
these by-products are used in the follow- | 
ing forms: Fluid skim milk, fluid butter- | 
milk, cultural buttermilk, cottage cheese, 
evaporated skim-milk, skim-milk powder, | 
casein, concentrated buttermilk, concen- | 
trated sour skim-milk, milk sugar, and 
whey powder. 

While a part of thes products is now 
being utilized, the amount is so small 
that they may be floated to market as | 
shown in the exhibit, on a river of the 
milk from the by-products now wasted or | 
not fully utilized. 


Edueation Program 
Favored in Report | 


I. C. C. Commissioner Urges 
Campaign in Message to 
Utility Organization. 

Recommendations for a program of 
education to the end that citizens may 
obtain a more thorough knowledge and | 
appreciation of the problems involved 
in government regulation of railroads | 
and public uitilities and of the duties 
and responsibilities of the regulatory 
are included in a report pre- 


i 7 ; } sented recently at the thirty-eighth an- | 
“that he not only listened to him with | ; 


nual convention of the National Asso- 
of Railway and Utilities Com- 
missioners, at Asheville, N. C., by Com- 
missioner Ernest I. Lewis, of the Inter- 
Commerce Commission, as chair- 
man of the association’s Committee on 
Public Relations. 
The report was 
with 


in 
adopted 


presented 
resolutions at the 
in Washington and includes a survey of 
what is now being taught on this sub- 
the schools of various grades. 
Reports from various States are pre- 
sented, which the committee says, “em- 
phasize by repetition that regulation is 
either not touched upon or given an ade- 
quate presentation” in the elementary 


in 


schools, and the committee adds that this | 


| mately 440,000 persons. 


| years, 


' were 


| 4,627; 


i, 


} American Country 
; Washington, November 10 to 14. 


| future 
accord- | 


ms : y tne | organization. 
last year’s convention of the association | 





failure to reach the “citizens of tomor- | 


row” is “serious.” 


The text-books examined revealed not | 
only inadequate treatment, but lack of | 
“Ts it a mat- | 
that today a | 
large percentage of our citizenship labors | 


accuracy, the report says. 
of wonderment then 


under a misapprehension as to the true 
concept of the problems that confront 
the bodies in which regulation is vested?” 

The committee also discusses the atti- 
tude of the public service corporations 
and observes “a continuation of the ef- 
forts of cerporate servants to improve 
their standing in public esteem,” stating 
that there are evidences that the public 
mind continues to grow in understand- 
ing of the common carrier and public 
utility problems.” 


THE UNITED STATES DAILY: FRIDAY, NOVEMBER 12, 1926. 


Public Health 


Public Health Service Reviews Report 
Of Symposium On Control of Cancer 


Kindergarten 


Teaching 


Automobile Deaths 
In Decade Exceed 
Loss in World War 


Conference on Safety Says 
Toll Will Rise Unless 
Action Is Taken to 
Curb Accidents. 
[Continued From Page 1.] 
during the World War from wounds, 


disease, and all other causes. 
If adequate steps are not taken to curb 


the growing menace of automobile acci- | ie ‘ . 
| concensus of opinion was consolidated in 


dents, the results wil be an increasing 
number of deaths from this cause year 
after year. 

The committee estimates that if the 
death rate from automobile accidents in 
1925 should continue unchanged for the 


next 20 years years, and if the popula- | 


tion of the United States at the same 
time remained stationary, a total number 
of fatalities due to automobile acci- 
dents in that period will be approxi- 
This number 
would be equivalent to the entire popula- 


tion of such large cities as Minneapolis, | 


Minn.; New Orleans, La., or Cincinnati, 
Ohio. 
Future Estimate Made. 

If the population of the United States 
should increase during the next twenty 
years at the same rate that it has in- 
creased annually since 1920, and if the 
automobile death rate should remain the 
same as in 1925, the total number of 
deaths during the next two decades would 
be about 520,000 persons, or a number 
toughly equivalent to the total present 
population of cities like Milwaukee, Wis., 


| or Washington, D. C. 


Automobile deaths increased steadily 
from 1906 to 1925, every year showing 
an increase over the next preceding year. 


| During the second ten years of the period 
| 1916 to 1925, more than five persons were 


killed in automobile accidents for every 
one person killed during the first ten 
1906 to 1915. The deaths have 
steadily increased along with the increase 
in the number of machines in use. 

This estimate of 165,000 deaths in the 


| past twenty years includes all fatalities 


in which automobiles were in any way 
involved. For example, the statistics in- 


| clude collisions of automobiles with street 


cars, with steam railroad trains, etc. 
The following table estimates the 
automobile fatalities annually, of all 
kinds, during the 20 years from 1906 
to 1925. It will be seen that the num- 
ber of deaths from automobile accidents 


| has increased year by year from a com- 


paratively small total of 412 in 1906 


| to an appalling total of 21,627 in 1925. 


Estimated deaths in the United States 
from accidents in 
involved: Total, 
21,627; 1924, 19,307; 
1922, 15,049; 1921, 


164,695; 1925, 
1923, 18,103; 
13,612; 1920, 12,- 


10,081; 1916, 8,071; 1915, 6,485; 1914, 
1913, 4,179; 1912, 3,047; 


averted 
j by 


* 
Resolutions Adopted Outline Basis of Campaign for Pre- 
vention and Treatment of Disease. 


cancer can be 
already known 
regarding 


Many deaths from 
if information 
the medical profession 


| prevention, diagnosis and treatment of 
| cancer is disseminated, according to a 
| report just received at the Public Health 
| Service from the American Society for 





the Control of Cancer. 

The Cancer Society held a symposium 
September 20 to 24 on prevention and 
cure of cancer, at Mohonk, N. Y. The 


the report, which outlined the results 
of research, and discussed the coopera- 


| tion necessary in: checking the ravages 
| of cancer. 


Among the points stressed at the sym- 
posium were the fact that cancer is not 


| contagious or infectious and is not hered- 


itary. The control of cancer, it was 
pointed out, depends upon personal 
hygiene and certain preventive and cura- 
tive measures. 

Campaing Plan Outlined. 

At the symposium two resolutions 
were passed, dne of which pertained to 
the development of measures for contin- 
uation of international effort to unify 
and disseminate knowledge regarding 
control of cancer, and the other presented 
statements of facts and opinions as a 
basis for campaigns against cancer. 

The second resolution, which enumer- 
ated 15 separate facts in the matter of 
cancer control, will be printed in full 
text in Public Health reports. 

The full text of the article of the Pub- 
lic Health Service, reporting the proceed- 


| ings of the sympoisum, to be printed in a 
| current issue of Public Health reports, 


| erystalize existing knowledge, and to ex- | 


follows: 

A symposium on cancer control was 
held at Lake Mohonk, N. Y., September 
20-24, 1926, under the auspices of the 
American Society for the Control of 
Cancer. The purpose of the meeting was 
to consider the prevention and cure of 
cancer from a practical staandpoint, to 


press in concise language the funda- 
mental ground work in fact and opinion 
upon which the collective effort now be- 
ing made in the United States and other 
countries for the control of cancer should 
be continued and extended. 

The symposium was attended by dis- 
tinguished workers in the field of cancer 
control from both this country and Eu- 
rope, and a fund of information and opin- 
ion was presented upon which the so- 
ciety will base its plans for the conduct 


| of its work for many years to come. 


which automobiles | 
| delegates. 


Two resolutions were passed by the 
The first resolution per- 


| tained- to the development of measures 


1 186; 1919, 10,811; 1918, 10,548; 1917, | 


1911, | 


2,248; 1910, 1,850; 1909, 1,240; 1908, | 


| 824; 1907, 658; 1906, 412. 


Census Gives Number 
Of Youths on Farms 


Youths from 15 to 19 years old com- 
prise about 10 per cent of the total farm 
population of the United States, the Bu- 


| the disease. 


| 


for continuation of the international ef- 
fort to unify and disseminate knowledge 
regarding the control of cancer. 
Facts And Opinions. 
The second was the adoption of state- 


| ments of facts and opinion which should 


form the basis for campaigns against 
The text of this statement 
given below is taken from the Health 


News for October 18, 1926, published by | 
; the 


New York State Department of 


Health: L 
“Although the present state of knowl- 


| edge of cancer is not sufficient to permit 


reau of the Census of the Department of | 


Commerce announced on November 11. 
On January 1, 1920, there were 3,289,- 
414 persons from 15 to 19 years of age 
on the farms where the total population 
is given as 31,614,269. This group of 
farm youth is approximately 35 per cent 


| of the whole number of persons 15 to 19 


| for the suppression of this malady as | 


years of age in the United States, which | 


| is given as 31,614,269. 


The figures just announced, according 
to the Bureau of the Census, are part of 
the results of a special tabulation giving 


| more detailed classifications than those 
| embodied in the regular reports 


f on the 
1920 census. Officials stated they were 
made public at this time primarily for 
held 


ence under 


the auspices of the 
Life Association 


Vocational Association 


of the formulation of such procedures 


have been successfully employed for the 
control of infectious diseases, there is 
enough well-established fact and sound 
working opinion concerning the preven- 
tion, diagnosis, and treatment of cancer 


to save many lives, if this information | 


is carried properly into effect. 

“1. The causation of cancer is not 
completely understood, but it may be ac- 
cepted that, for all practical purposes, 


| eancer is not to be looked upon as con- 
| tagious or infectious. 


“?. 


| though a certain predisposition or suscep- 


| the benefit of the Farm Youth Confer- | 


in | 


tibility to cancer is apparently trans- 
missible through inheritance. This does 
not signify that, because one’s parent or 
parents or other members of the family 
have suffered from cancer, cancel >will 


+ necessarily appear in other persons of the 


Organizing in Kansas 


Plans are being formulated for the 
organization of a Kansas Vocational As- 


same or succeeding generation. 

“3. The control of cancer, so far as 
this subject can be understood at the 
present time, depends upon the employ- 


| ment of measures of personal hygiene 


ciation, according to an oral statement, | 


made November 11, for the 
Board for Vocational Education. 
A meeting of all men interested 


Federal 


in 


the teaching of vocational agriculture or | 


industrial arts is to be held in the near 
at Hutchinson, Kans., it was 
stated, with the view of perfecting the 
Information received by 
the Federal Board for Vocational Edu- 
cation, states that “those who have in- 
vestigated the proposition are convinced 


that there is much to be gained by mem- | 


bership in the organization, especially 
since membership in a State organization 
carries with it membership in the Ameri- 
can Vocational Association.” ; 


Vocational Association to 


Meet in Louisville, Ky. | 


| ment of the cancers so discovered. 


According to an oral statement made 


November 11 at the Federal Board for | 


Vocational Education, the first annual 
meeting of the American Vocational As- 


| sociation will be held at Louisville, Ky., 


December 2, 3 and 4. This association, 
it was stated, has been formed through 


an amalgamation of the National Society | 
for Vocational Education with the Voca- | 


tional Association of the Middle West. 


The meeting, it was said, will be at- | 


tended by leaders in all branches of vo- 
cational education and the leaders in the 
practical fields of industry, commerce, 
agriculture and home economics. 


! to have a fair chance of cure. 


, make constant progress 


and certain preventive and curative meas- 
ures, the success of which depends upon 
the intelligent cooperation of the patient 
and physician. 

“4, Persons who have concer must ap- 


| ply to competent physicians at a suffi- 


ciently early stage in the disease, in order 
This ap- 
plies to all forms of cancer. In some 
forms early treatment affords the only 
possibility of cure. 

“5. Cancer in some parts of the body 
can be discovered in a very early stage, 
and if these cases are treated properly 
the prospect for a permanent cure 
good. 

“6. The cure of cancer depends upon 


discovering the growth before it has done | 


irreparable injury to a vital part of the 


| body and before it hag spread to other 


parts. Therefore, efforts should be made 
to improve the methods of diagnosis 
in these various locations and the treat- 


Information of Public. 


“7. The public must be taught the 


| earliest danger signals of cancer which 


can be recognized by persons without 


| a special knowledge of the subject, and 


induced to seek‘ competent medical at- 


| tention when any of these indications 


are believed to be present. 

“8. Practitioners of medicine must keep 
abreast of the latest advances in the 
kneweldge of cancer in order to diagnose 
as many as possible of the cases of can- 
cer which come to them. 

“9, Surgeons and _ radiologists 
in the 


must 
refined 


Cancer itself is not hereditary, al- | 


is | 


methods of technic which are necessary 
for the diagnosis and proper treatment 
not only of ordinary cases but of the 
more obscure and difficult ones. 

“10. There is much that medical men 
can do in the prevention of cancer in the 
detection of early cases in the referring 


of patients to institutions and physicians | 


who can make the proper diagnosis and 
apply proper treatment, when the physi- 
cians themselves are unable to accom- 
plish these results. The more efficient 
the family doctor is, the more ready 
he is to share responsibility with a spe- 
cialist. 


“11. Dentists can help in the control 
of cancer by informing themselves about 
the advances in the knowledge of the 
causes of cancer, especially with rela- 
tion to the irritations produced by im- 
perfect teeth and improperly fitting den- 


tal plates. They can also help by re- 
ferring cases of cancer which they dis- 
cover to physicians skilled in the treat- 
ment of cancer in this location. It may 
be doubted whether all dentists fully 
realize the help which can be obtained 
from X-ray photographs in revealing not 
only the state of the teeth but the condi- 
| tion of the bone surrounding them. 
| “12. Medical students should be in- 
| structed in cancer by the aid of actual 
demonstrations of cancer patients, and 
this to a sufficient extent to give them 

a good working knowledge of the sub- 

ject. 

“13. The most reliable forms of treat- 
ment, and, in fact, the only ones thus 
far justified by experience and observa- 
tion, depend upon surgery, radium, an 
X rays. 

“14. Emphasis should be placed upon 
| the value of the dissemination of the 
definite, useful, and practical knowledge 
about cancer, and this knowledge should 
not be confused nor hidden by what is 
merely theoretical and experimental. 

“15. Efforts toward the control of 
cancer should be made in two principal 
| directions: (1) The promotion of re- 
| search in order to increase the existing 
| knowledge of the subject, and (2) the 

practical employment of the information 

which is at hand. e 

Even with our present knowledge many 
lives could be saved which are sacrificed 
by unnecessary delay.” 

Importance of Control. 
| At a dinner to the foreign guests held 
| in New York City at the end of the 
symposium, Dr. William H. Welch, di- 
rector of the Institute of Hygiene and 
Public Health, Johns Hopkins Univer- 
sity, said: 

“The great note struck at the Mohonk 
symposium was the tremendous impor- 
tance of the cancer question and the ap- 
palling problems which it presents. There 
| was never a time when tuberculosis pre- 
| sented problems of such magnitude. * * * 

There is no disease to which larger ad- 
ditions to our knowledge have been made 
than cancer, but because this knowledge 
does not reach the public which we are 
most anxious to reach, this seems triv- 
ial.” 

In a recent issue of Campaign Notes 
of Cancer, the following statements ap- 
of the American Society for the Control 
peared: 

“Few people realize the seriousness of 
| the cancer problem. According to recent 
| statistics issued by the United States 
Census Bureau, 1 in every 10 adults now 
living in the United States is destined to 
die of cancer. 

“Between the aged of 45 and 65 one in 


| 





to this disease. Cancer is now a greater 


every five deaths among women is due | 


{small amounts of water. , | 
ment, recognizing this necessity, has of- | 








and its death rate is rapidly increasing.. | 
“Cancer is in many respects a unique | 


disease. 
; lic health measures have any effect. 


Against it no sanitary or pub- | 


| “It is not affected by preventive meas- | 


fectious diseases. The upbuilding of the 
general bodily health and economic con- 
ditions are incapable of reducing its pre- 
valence. 

“The only effective 
now offer any promise are personal ones. 
| People must learn the symptoms and 
| apply to a competent physician, upon the 
| first suspicion of the presence of can- 
cer. 
prompt and skillful attention to 
patients who come to them. 

“There must be 
| paign to teach the public what every- 


semination among medical practitioners 


diagnosing afid treating their cases. 


of many people who think that cancer 
is incurable, hereditary, and infectious. 
The strongest argument possible must 
be presented to convince the man in the 
| street who is inclined to listen to the 
claims of quacks who hold out a prospect 
of cure, until the disease is too far ad- 
| vanced to make skillful help of any use.” 


Recipe Is Announced 





| 


| A yecipe for scalloped parsnips, tested | 


| bythe Bureau of Home Economics, has 
| just been made public by the Department 
| of Agriculture. he full text of the De- 
| partment’s statement follows: 


Many persons who have never liked 
changed their | 


parsnips before, have 
minds when they tasted delicate scal- 
| loped parsnips. They may be prepared 
early in the day and reheated in a bak- 
| ing dish. When you are buying your 
parsnips, select the heaviest ones. Those 
of light weight may be pithy. Scrub 


the parsnips clean, cook them until ten- | 


der in lightly salted water; 20 to 30 


ures such as. are employed against in- | 


measures which | 


a hi d. 
menace to adult life than tuberculosis, | aS = = 


On their part physicians must give | 
the | 


a widespread cam- | 
one should know about cancer, and a dis- | 
of information that will help them in 

“Nothing less than the utmost author- | 


ity and the most reliable opinion will | 
suffice to meet the pessimistic attitude | 


For Scalloped Parsnips | 


ALL SraTpmMents Herern Are Grven on OrrictaL AUTHORITY ONLY 
AND WitHouT CoMMENT BY THE UNITED STATES DAILY. 


Milk 
Oysters 


minutes will be enough for medium- 
sized ones. Drain them and scrape off 
the outer skin, split them lengthwise, 
pull out the woody cores, place in a shal- 
low baking dish, and cover them with 
a white sauce made with butter, flour 
and milk. Or, if preferred, the liquid for 
the sauce may be top milk or cream, and 
less butter will then be needed. After 
this sauce is poured over the parsnips, 
cover the top with bread crumbs which 
have been mixed with melted butter. 
Then bake in a moderate oven until the 
parsnips are thoroughly heated and the 
buttered crumbs are golden brown. 


Consider Methods 
For Clean Product 
In Oyster Industry 


Conference at Department 
of Agriculture Held by 
New Jersey Offi- 


‘ cials. 


New Jersey Oyster Producers’ Asso- 
ciations and health authorities have as- 
sured the Department of Agriculture of 
their cooperation in the effort to clean 
“floated” oysters in such a manner as not 
to produce an unduly watered product. 

The full text of the statement given 
out by the Department of Agriculture 
following a conference of interested per- 
sons follows: 

A conference recently was held at the 
United States Department of Agricul- 
ture at the request of Senator Edge of 
New Jersey for the purpose of discuss- 
ing methods of handling floated oysters, 
according to a statement by Dr. A. F. 


Woods, director of Scientific Work of the | 


department, who presided at the confer- 
ence in the absence of Secretary Jardine. 
The discussion was participated in by 


| the Senator and representatives of the 


New Jersey State Board of Health, the 
New Jersey Shell Fisheries Commission, 


ters, interested bankers and representa- 
tives of the Bureau of Chemistry of the 
department. 
thoroughly. The Department of Agri- 
forcement of the Federal Food and Drugs 
Act, has recognized for a number of 
years that in the preparation of oysters 
for the market it is necessary to wash 
them after shucking and that this wash- 


ing results in the incorporation of very 
The depart- 


fered no objection to the introduction of 
such small amounts of water. 
cess of washing, or of floating oysters 
before shucking, which results in the in- 
corporation of excess water, will bring 
the product within the prohibition 
of the Federal Food and Drugs Act. 
It was the consensus of opinion 
of those at the conference that 
oysters should not be offered for sale 
which contain excess water. It was 
agreed that any process of washing or 
floating should be so conducted as not to 
unduly increase the normal water con- 
tent. 

Those present were of the opinion that 
satisfactory control of processes could 


be accomplished either by a change in | 


the present methods or by the adoption 
of new ones through the cooperation of 
State authorities and such advice and 


| assistance as may be given by the De- 


partment of Agriculture. 

The representatives of the industry 
and of the State promised to adopt at 
once every possible means at their com- 


| mand to accomplish cleaning of the oys- 
| ters in such a manner as not to produce 


an unduly watered product. The depart- 
ment assured them that it would cooper- 


Food 


Reports on Study 
Of Organization 
Of Kindergartens 


Bureau of Education Finds 
Similarity of Thought 





| Interior. 


Details Dif- 
fer. 


A special study of the organization of 
kindergartens in the United States is em+ 
bodies in the report of an investigation 
of city school surveys of kindergarten 
conditions, recently conducted by the 
Bureau of Education, Department of the 
The study was conducted by 
Miss Mary G. Waite. 

The summary of the detailed report on 
kindergarten organization follows in full 
text: 

Although specific recommendations for 
the betterment of ldcal conditions, given 
in the survey reports, often differ in de- 
tail there is a certain similarity of 
thought about the fundamental char- 
acteristics of kindergarten organization. 





| grades. 


| situation 
The present situation was canvassed | 


Any pro- | 


Kindergartens are planned primarily 
for children 5 years of age, although in 


many places children are admitted at the 
age of 4. One survey advocates the en- 
trance of children into the kindergarten 
at 4, so that they may be admitted to the 
first grade as soon after they are 5 as 
they can be prepared for the work. 
Children of the same age vary widely 
in ability; so it is recommended that 
they be grouped according to ability and 
that suitable work be given each group. 
Where there are enough children en- 
rolled in the kindergarten to make it 
desirable, it is suggested that it would 
be well to establish two kindergarten 
This plan would eliminate much 
repetition of work for those children 


s | who are fo be in kindergarten two years. 
producers, handlers and shippers of oys- | 


One survey recommends that children 
be allowed to attend kindergarten all 
day, because of the economic and social 
in that particular locality. 
Other surveys suggest by implication 


| that children shall be in kindergarten 
| culture, which is responsible for the en- 


for a half day only, and preferably in the 
mornings. 

An attendance of 32 children is the 
highest number mentioned as desirable. 
Fifteen to twenty in average daily at- 
tendance is considered the lowest desir- 
able number. Between these extremes 
the standard is set at 25 for one teacher 
at each session. One survey recommends 
that not more than 50 children be in any 
one group even where there are several 
teachers, because of the great amount 
of inhibition necessary in larger social 
groups. 

The law in many States requires that 
6-year-old children be admitted to first 
grade even though many of them are 
not ready to profit by the work of the 
primary grade, and others are ready at 
an earlier age. Consequently many. 
teachers in both the kindergarten an 





primary grades are not in sympathy with 


| the methods of promotion used 1n their 
| schools. 


This feeling is especially strong 
when promotions are made annually. 
Semiannual promotions are recom- 
mended, but if the work of the kinder- 
garten and primary grades is closely 
articulated it would be possible to pro- 





mote children at any time they are con- 
sidered ready to profit by more advanced 
work. 

It would be easier to know when pro- 
motions should be made if more ade- 
quate records of children’s achievements 
were kept. These records would also 
help the primary teachers to base her 
work for the children upon the attitudes, 
habits, and fund of knowledge they 
bring with them from the kindergarten. 
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Foreign Affairs 


German Journeymen | 


In Building Trades 


Coming to America 


District Office Reports Car- 
penters, Painters and 
Plumbers Are Emi- 
grating. 


Notes on labor and immigration are 
contained in a tabloid publication by the 
Department of Labor, just issued. 

Many carpenters, painters and plumb- 
ers are leaving Germany to take up 
homes in this country. An increased 
movement of American farmers into Can- 
ada was reported. Austrian settlers in 
Ecuador are to receive a government bo- 
nus until their farms are producing. 
~The full text of the tabloid statement 
is a+ follows: , 

Civil Emancipation of Women.—Re- 
cent sessions of both Senate and Cham- 
ber have been devoted to a project of law 
for the civil emancipation of women, un- 
der which they may exercise an honest 
profession, office, employment, trade or 
industry. 


Americans Move to Canada. 


American Steelers.—According to a re- | 


cent statement of the Department of Im- 
migration and Colonization at Ottawa, 
American settlers arriving in Canada 
during the past twelve years have added 
$163,4470,533 to the wealth of this coun- 
try. 


for the first seven months of 1926 was 
greater by 68 per cent than for the same 
period in 1925, the figures for the two 
years being, respectively, 86,480 and 51,- 
400. 

Czechoslovakia: Unemployment.—Ac- 
cording to statistics furnished by the 
Ministry of Social Welfare, the 69,372 
unemployed persons at the end ‘of June, 
1926, have been steadily augmented 
through the ensuing months with in- 
creasing numbers of unemployed people. 
Employment vaeancies are scarce and 
unemployment subsidies are necessary, 
particularly among the former workers 
of the declining textile and wool in- 
dustries. 

Ecuador: Austrian Immigrants.—The 
Austrian immigrants who have located 
in Quito, Ecuador, are said to have of- 
fered to bring additional families to this 
country from their native land within 
the next few months. In the meantime, 
the Ecuadorian Government is reported 
to have appropriated the sum of fifty 
sucres per month per family for these 
immigrants, until such time as the land 
that they are to work may be brought 
into production. 


Immigration from Germany. 
Germany: Types of Emigrants.—Sur- 
prise was recently expressed at the dis- 
trict office for employment that so many 
carpenters, painters, and plumbers were 
emigrating to the United States: in the 
face of the’ constant need for these 
classes of labor in Germany itself. 
Ireland: Unemployment.—Decreasing 
unemployment is noticeable in Ireland 
and is undoubtedly due to better condi- 
tions in agriculture and in the yarn and 
spinning trades, with a small seasonal 
increase in the hankerchief end of the 
linen industry. 


Mexico: Entry Restrictions.—The chief | 
of the Mexican Immigration Service at 


Piedras Negras has announced, effective 
November 1, 1926, new entry restrictions 
applicable to certain types of prospective 
immigrants and foreigners, citing acts 


involving moral turpitude, together with 


health matters and means of support as 
having weight in determining the accept- 
ance or rejection of applicant-entrants; 

Poland: Increased Working Hours.— 


The increased activity in the cotton in- | 


dustry is indicated by the advance in the 
number of spindle hours, which was 86,- 
167,012 in the middle of “August, as 


against 66,996,274 in the corresponding 


period of July. 


Court Reviews Claim 
For Compensation 


Rules Youth Was at Daily Task 
When Burned in Vat Used 
for Washing. 


The Supreme Court of New York Ap- 
pellate Division, recently handed down a 
decision affecting compensation rights 
where violation of factory instructions 
was claimed to have invalidated com- 
pensation claims, says the Bureau of 
Labor Statistics in the November 
Monthly Review. . 

_The case in question was that of a 
boy of short stature who died as the 
result of burns in a washing vat when 
he climbed upon the rim to do his tasks 
because the washing vat was too high 
for him. The Bureau’s summary of the 
case follows: 

The Supreme Court of New York, Ap- 
pellate Division, recently passed upon 
the question of the effect of violation of 
an order on the right of a claimant to 
compensation. The contention was made 
that the violation of the order took the 
employe out of “the course of his em- 
ployment.” A boy of 16 years, not more 
than four feet, five inches in height, was 
employed to wash cloths used in a muslin- 
printing establishment, the work being 
done in a large tank or vat about four 
feet high. In attempting to straighten 
out the cloths in this vat, which was 
filled with hot-water, the boy climbed up 
the side of the tank, in violation of or- 
ders, slipped and fell in, and was so 
severely scalded that he died. 

As to the contention that the per- 


Immigration.—Immigration to Canada 








THE UNITED STATES DAILY: 


Women in 


Industry 


Labor 


Index-Summary of Today's Issue 


International Law 


Department of Commerce is advised 
that extraterritorial privileges enjoyed 
by the Netherlands and Siam have 
been abolished as the result of ratifica- 
tion of new treaty. 

Page 1, Col. 1 


. . 

Judiciary 

Department of Justice praises work 
of law officers of Government in mak- 
ing it possible for the United States 
to exercise a free hand in development 
of water front at Washington. 

Page 10, Col. 6 

See “Court Decisions,” “Customs,” 
“Patents,” “Supreme Court,” “Taxa- 
tion.” 


Labor 


Department of Labor reviews case in- 
volving compensation before New York 
Supreme Court, the latter holding youth 
was,at daily task and at own job when 
buried in washing vat. 

c Page 3, Col. 1 

Department of Agriculture reports 
average wages paid for farm labor dur- 
ing October higher than either in 
1925 or 1924. 

Page 1, Col. 2 

German journeymen iin building 
trades reported as coming to the United 


States. 
Page 3, Col. 1 
Minimum wage regulations for wo- 
men workers soon to go into_ effect in 
Massachusetts and Saskatchewan. 
Page 3, Col. 7 
Continuation of report by Bureau of 
Labor Statistics on operation of coop- 
erative credit societies. 
Page 3, Col. 5 
Five-day week tried in England al- 
through results are not determined. 
Page 3, Col. 2 


Manufacturers 


Lease, granted for public land in 
Utah on which has been discovered 
gas applicable to manufacture of car- 
bon black, on condition that plant will 
be erected and maintained as leasehold. 

Page 4, Col. 7 

Department of Commerce reports 
production of phonographs declined 
60.4 per cent from 1923 to 1925. 

Page 8, Col. 7 

Production and shipments of Port- 
land cement in October were reported 
as greatest for any October. 

Page 1, Col. 4 


See “Labor.” 
Milling 
Department of Agriculture is ad- 
vised that wheat production in 32 
countries of northern hemisphere is 
placed at 2,944,113,000 bushels for 
1926. 
Page 4, Col. 2 


Mines and Minerals 


Bureau of Mines tells of floating 
minerals in chemicals instead of oil 
as formerly. 

Page 8, Col. 1 

Department of Interior reports dis- 
covery of deposits of colemanite in 


California. 
Page 1, Col. 1 


Narcotics 


See “Court Decisions.” 


National Defense 


Dwight F. Davis, Secretary of War, 
speaks at unveiling of soldier’s monu- 
ment in Kansas City, Mo. 

Page 5, Col. 3 

Marine Corps celebrates 151st anni- 
versary of organization by reviewing 
its historic achievements. 

Page 5, Col. 4 

Former Marine Corps officer arrested 
in Oklahoma charged with, desertion 
and alleged theft of funds. 

Page 15, Col. 7 

General Pershing makes Chicago ad- 

reparedness. 
een Page 5, Col. 1 
* Class of 169 officers qualify as ex- 
perts, sharpshooters or marksmen. 
Page 5, Col. 7 

See “Government Personnel.” 
Oil 

Bureau of Standards reports on tests 
of motor oil at low temperature. 

Page 5, Col. 2 


Packers 


Department of Agriculture predicts 
increase in feeding of sheep for mar- 


ket this winter. 
: Page 4, Cot 1 


Patents 


Board of Examiners reverses rejec- 


formance of this work in the manner for- 
bidden took him out of the course of his 


employment, the court said: 

The employe, at the time of the acci- 
dent, was doing the work which he was 
employed to do. He was washing grays 
in the very tank provided by his em- 
ployer and was doing it within work- 
ing hours. He disobeyed orders in that 
he attempted to do the washing not in 
the wrong vat or in the wrong room or 
at the wrong time but while sitting on 
the rim of the tank instead of standing 
by its side. On account of his low stat- 
ure, compared to the height of the tank, 
it was reasonably necessary for him to 
mount fhe tank in order to do the work. 
We think his disobedience related to the 
manner of doing the work of his em- 
ployer at the required place and time, 
and that it did not place the employe 
outside the sphere of his employment. 

The conclusion necessarily followed 
that the accident arose out of and in 
the course of the employmént, and the 
award was affirmed with costs. (Erd- 
berg v. United Textile Print Works, 216 
N.Y. S. 275.) 





[CONTINUED From PAGE ONE.] 


tion of three claims on improvement 
to filter. 
Page 11, Col. 1 
See “Court Decisions.” 


Pensions 


Roll of pensioners in October drop- 
ped below 500,000 for first time in 35 
years. 

Page 1, Col. 4 


Postal Service 


Postal Revenues for fiscal year 1926 
reported as $659,819,801.03, a net in- 
crease of $60,228,323.49 over 1926. 
Figures submitted to Congress by 
Postmaster General New to support 
recommendations for lower rates on 
certain mail matter. 

Page 14, Col. 1 

Fraud order issued against H. Wil- 
hausen, oil-stock promoter. 

Page 16, Col. 6 

Bids announced for armored trucks. 

Page 14, Col. 7 


Prohibition 


See “Court Decisions.” 


Public Health 


Dr. B. W. Black describes the central 
office administration and regional of- 
fice work of the Medical Service of the 
Veterans’ Bureau. 

Page 16, Col. 3 

Public Health Service reviews report 
of symposium on control of cancer. 

Page 2, Col. 4 


Public Lands 


Lease granted for public land in 
Utah on which has been discovered 
gas applicable to manufacture of car- 
bon black, on condition that plant will 
be erected and maintained as leasehold. 

Page 4, Col. 7 

Deed accepted for right of way in 
Rocky Mountain National Park. 

Page 4, Col. 7 


Public Utilities 


Chairman of Interstate Commerce 
Commission favors educating public to 
the problem of Government regulation 


Association of Railroad and Utility 


Commissioners in convention at Ashe- | 


ville, N. C. 
Page 2, Col. 2 
See “Court Decisions,” “Railroads.” 


Publishers 
See “Postal Service.” 


Radio 


Radio proving of effectual aid in 
diffusion of agricultural information. 
Page 4, Col. 6 

See “Manufacturers.” 


Railroads 


Certificate issued showing amount 
due on account of guaranty for six 
months’ period following termination of 
Federal control on Spokane, Portland 
& Seattle Railway, Oregon Electric 
Railway, and Oregon Trunk Railway. 

Page 9, Col. 3 

Chairman of Interstate Commerce 
Commission favors educating public to 
the problem of Government regulation 
of railroads and utilities—report to 
Association of Railroad and Utility 
Commissioners in convention at Ashe- 
ville, N. C. 

Page 2, Col. 2 

Secretary Mellon, as Director Gen- 
eral of Railroad Administration, indi- 
cates willingness to accept offer of Chi- 
cago Milwaukee and St. Paul Rwy. as 


to repayment of $20,000,000 loan to | 


Government if action is prompt. 
Page 1, Col. 1 
Argument heard on application of 
Kanass City Southern to acquire Mis- 
souri, Kansas & Texas Railroad, and 
latter’s application to acquire control 
of St. Louis-Southwestern Railroad. 
Page 16, Col. 1 
Summary of rate decisions -by the 
I. Cc. C. 
Page 9, Col. 1 
Final value placed on Delaware, 
Lackawanna & Western Railroad. 
Page 9, Col. 3 
Summary of rate complaints filed 
with the I. C. C. 
Page 9, Col. 6 
Date set for hearing on excess prof- 
its of Befsemer & Lake Erie Railroad. 
Page 9, Col. 4 
See “Court ae 


Retail Trade 


Continuation of report by Bureau of 
Labor Statistics on operation of coop- 
erative credit societies. 

- Page 3, Col. 5 

Federal Reserve Board reports that 
October retail sales show slight de- 
crease over October 1924. 

Page 16 Col. 2 


Conference on Cotton 
Discusses Storage Plans 


Plans for the financing and storing of 
surplus cotton over an extended period 
were discussed at the opening session of 
the cotton conference held by the Fed- 
eral Farm Loan Board on November 11, 
including details of formation and opera- 
tion of the cotton financing corporations 
and the rediscounting of paper by the 
Intermediate Credit Banks. 

A. C. Williams, chairman of the Fed- 
eral Farm Loan Board, and a member of 
the President’s Cotton Committee, pre- 


sided at the conference, and Eugene 
Meyer, Jr., Chairman of the Cotton Com- 
mittee, and the presidents of the Federal 
land and intermediate creda banks par- 
ticipated. Representatives of the financ- 
ing corporations in the Cotton Belt also 
were present, 











—~ 


Rubber 


Brazilian Commission makes report 
on potentialities of Amazon Valley for 
production of rubber. 

Page 8, Col. 6 


Science 


Smithsonian Institution in reviewing 
34 years of service by Andrew Kramer, 
instrument maker, describes use of fly 
wings in construction of some of the 
more delicate pieces. 


Shipping 

Shipping Board hears representatives 
of steamship conferences and shippers 
on merits of contract rate system, and 
announces plans to give direct consid- 
eration to system. 


Page 5, Col. 2 


Page 1, Col. 7 
Shipping Board rejects bids. for 
American Republics, Dispatch and 
Delta lines, 
Page 8, Col. 4 
See “Court Decisions.” 


| Supreme Court 


Evidence submitted in lake diversion 
hearing to show that lowering of levels 
of great lakes has necessitated de- 
crease of shipping cargoes. 
Page 16, Col. 2 
Supreme Court of the United States 
to decide admissibility in evidence of 
plea of guilty, subsequently withdrawn. 
Page 1, Col. 6 


Taxation 


General Counsel, Bureau of Internal 
Revenue, holds that present procedure 
in release of estate tax liens is only 
safe cuorse to pursue, and refusal of re- 
quest to revise regulations to make 
existence of liens more easily ascer- 
tained, is made. 

Page 6, Col. 5 

Secretary Mellon states that large 
part of excess revenue in Treasury is 
due to liquidation of capital assets by 
sale of farm loan and railroad bonds, 


: ase ‘ tl td s 
of railroads and utilities—report to | and consequently not dependable source 


of regular revenue to justify tax re- 
vision. 
Page 9, Col. 1 
General Counsel Bureau of Internal 
Revenue, rules that a trust created to 
manage and ‘sell business properties, 
may be properly classified as an asso- 
ciation. 
Page 6, Col. 1 
Board of Tax Appeals holds that ac- 
quisition of title on testator’s death bars 
tax allowance on gift of property by 
him. 
Page 6, Col. 2 
Treasury Department revises regula- 


| tion on refunds of tax on cigars, per- 


mitting Commissioner to decide on 
claims. 
Page 6, Col. 7 
General Counsel, Bureau of Internal 
Revenue, rules that taxes not computed 
may be held as deficiency. 
Page 6, Col. 7 


Textiles 


Decrease in production of rag carpet 
and rug industry of 6.4 per cent in 1925 
compared with 1923. 

Page 16, Col. 2 


Tobacco 


Department of Agriculture reports 
damage to tobacco crop by wet 
weather and crop is estimated as 
smaller than in 1925. 

Page 4, Col. 5 

See “Taxation.” - 


Trade Practices 


Federal Trade Commission  dis- 
misses complaint against Philadelphia 
grain exporter. 

Page 4, Col. 4 


Veterans 


Department of Justice sustains vet- 
eran in claim for compensation pre- 
viously denied because of common-law 
matriage, ruling no criminal intent 
shown. 

Page 14, Col. 4 

Dr. B. W. Black describes the central 
office administration and regional of- 
fice work of the Medical Service of the 
Veterans’ Bureau. 

Page 16, Col. 3 

Dwight F. Davis, Secretary of War, 
speaks at unveiling of soldier’s monu- 
ment in Kansas City, Mo. 


Page 5, Col. 3 
Wool 


Commercial advises indicate wool 
clip in New Zealand for 1926 will be 
brighter, clearner and hedvier than in 
1925. 


Page 4, Col. 6 


Conciliation Board 
Named for Sweden 


Commission of Five to Settle 
Any Disputes Arising 
With Esthonia. 


The Swedish government has com- 
municated to the Secretary-General of 
the League of Nations the names of the 
Conciliation Commission set up for the 
arbitration of any dispute which may 
arise between Sweden and Esthonia. 
The League document containing this 
information has just been received by 
the Department of State. 

The Conciliation Commission, the 
League’s notification states, is composed 
of five members. Each contracting State 
chooses two, one of which may be chosen 
from among its own subjects. The fifth 
member, who is at the same time the 
president of the Commission, must be 


- of a different nationality from the other 


|} small in the credit union. 
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Immigration 


Few Losses Sustained By Credit Unions 
Even on Unsecured Loans, Survey Shows 


Bureau of Labor Statistics Says Pride of Members. Leads 
Them to Meet Payments Promptly. 


A report of eredit untons, or co- 
operative credit societies, made by 
the Bureau of Labor Statistics, fol- 
lowing a survey in 30 States, de- 
scribes such organizations as “the 
poor men’s banks.” 

In the section of the report 
printed in the issue of November 11, 
the Bureau described the organiza- 
tion and various methods of control 
of these societies, and told of their 
general practices in making loans, 
and securing them. The report con- 
cludes as follows: 

During 1925 the 176 credit unions 
which reported made loans amounting 
to more than $20,000,000, nearly $19,000,- 
000 in Massachusetts and New 
alone. The small amounts of business 
in the other States are of course due to 
the fact that the credit-union movement 


has just begun there, and the societies | 
in those States are as yet very new and | en E 
| “the bad faith shown by the borrowing | 


: | members.” 
The interest that may be charged on | SSIs 


small. 


loans is quite often limited by the credit 
union law. A very common 
in both legislation and by-laws is that 
such interest may not exceed 1 per cent 
per month on the unpaid balances. 
society studied limits the interest to 8 


per cent per year and this may not be of whether or not to grant a loan. 


deducted in advance. Other societies re- 


quire the “legal rate,” or have set spe- | 


cific rates such as 6 per cent, 8 per gent, 
and one, 5.9 per cent. , 
Expenses of administration are very 
As already 
stated, the officers receive no compensa- 
tion; then, too, the credit union occupies 


required. 
tion was only 1.80 per cent of the loans. 
“Guaranty Fund” Is General. 

Provision for reserve or 
fund,” or both, is almost universally 
made, being required by nearly all the 
recent laws, the most general amounts 
set aside for this purpose annually being 
20 or 25 per cent of profits. 
tinues until the amount so accumulated 


“| is equal to the paid-in share capital, or, 


in one case,-until it equals 25 per cent of 
the deposits. To this fund are also added 


| the entrance fees, fines, and transfer 
| fees. 


Losses from. bad debts or other causes 
are charged against the reserve. One 
society provides that the reserve is to be 
kept to take care of depreciation or for 
emergencies in connection with the busi- 
ness or for any expansion or development 
that the members see fit. Several credit 
unions allow the reserve, when it exceeds 
a certain amount, to be drawn upon for 
the relief of individual members “‘in cases 
of extréme urgency, such as sickness or 
death necessities.” 

Deposits receive interest at a fixed 
rate, usually determined by the board 
of directors. Four per cent is a common 
rate. The remainder of the profit is di- 
vided among the members in proportion 


| to the stock held by them. One society 


stands alone in providing that the re- 
maining profits are to be divided among 
the depositors and borrowers “‘upon their 
deposits and loans to the bank and upon 
their loans obtained from the bank.” 

Only 135 of the 176 societies reporting 
paid dividends on the 1925 business. The 
amount returned by these aggregated 
$458,184, or 5.1 per cent. 

Business Practices Stated. 

As already stated, the supervisory 

committee is charged with the duty of 


‘looking after the financial affairs of the 


organization and of auditing the books 
at regular intervals. In a number of 
States the laws require either that a 
regular financial report must be submit- 
ted to a designated State official or that 
the credit union must open its books to 
examination by the State bank examiner. 
The reports in the present study bring 
out the fact that in the absence of spe- 
cific legal requirements on this point few 
credit unions have expert examination 
of their books. 

It is a universal principle among con- 
sumers’ societies that the books should 
at all times be open to the members’ in- 
spection; this practice is also found to 
some extent among the credit unions. 
Many of the latter, however, take the 
position that each borrower’s transac- 
tions with the society should be held in 
confidence by the credit committee, and 
therefore refuse access to the books ex- 
cept to the board of directors and the 
credit and supervisory committees, or in 
case fraud is suspected; any member 
may, however, look over his individual 





account at any time. 

With-only three exceptions among 
those reporting, the credit unions studied 
require from the treasurer or other offi- 
cers handling money bonds guaranteeing 
the honest and faithful performance of 
their duties. 

Glowing reports of thé beneficial re- 
sults of credit unions are common, espe- 
cially from countries where the eco- 
nomic condition of the lower classes is 
bad, where debt is prevalent, and where 
thrift is lacking. The work accomplished 
by the credit societies in these countries 
in raising the economic level and in de- 


| members of the Commission. The presi- 
dent is chosen by mutual agreement be- 
tween the parties. 

The members are: M. Paul Logoz, 
professot at the Geneva University, 
president of the Germano- Yugoslav 
Mixed Arbitral Tribunals, — president; 
| M. Sommarin (Emil, Fritjof, Knut), 
professor of Lund University (Sweden); 
M. Paulsen (Paul-Ivar), judge of the 
Supreme Court of Norway, nominated 
by Sweden; M. Strandman (Otto), for- 
| mer. president of the Council and for- 
Minister of Foreign Affairs of 
Esthonia; M. Berg (Arved), former 
Minister of the Interior of Latvia, nom- 
inated by Esthonia. 
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| development. 
| effort will help those who fail or refuse 


| the society promptly. 
| indorsers 


York | 
| ful, although, where the membership has 


provision | 
| individual 


One | 





; ; - | due. 
modest quarters, and little equipment is | 


The average expense of opera- | 


This con- | 











veloping thrift has been noteworthy. 
Such improvement, however, has come 
through self-help by the cooperators and 


| through the development of character and | 


self-reliance in members capable of such 
No amount of cooperative 


to do their part. 


Held Generally Successful. 

As one of a generally small group in 
which each member knows the others, the 
borrower’s wish to stand well with the 
others is usually a dominant factor in 
impelling him to meet his obligations to 
If he does not, his 


standing suffers. 
Credit cooperation is generally success- 


lacked or failed to develop character, the 
opposite has been true. The secretary of 
one society which was unsuccessful states 
that its “failure to succeed was due to 


Ofttimes it is the untruths that ar 
sworn to by applicants for loans; some- 
times the falsity in the character of the 
recommending a loan to an | 
applicant; ang then again the selfish rea- | 
sons of the officials in favoring certain 
of theiy henchmen when it is a question 


The ——— Credit Union of ——— 
was forced éut of business because of its 
bad loans made uncollectible through | 
the bankruptcy of the borrowers and the 
bad faith of those who had the means to 
pay but whoeby divers methods success- | 


must bear the loss, and his | ers women and girls in the jewelry 





fully contrived not to pay the balances | 


In another instance, a representative 
of a firm whose employes had a credit | 


| union writes as follows concerning the 
| discontinuance of the cooperative organi- 
“guaranty | 


zation: ‘ 
“In the first place, it was formed prin- | 
cipalty for the purpose of making loans 


| to employes; additional features such as | 


a savings department and a Christmas | 
club were added incentives, which un- | 
doubtedly were very helpful to the em- 
ployes. However, after a study of the 
loans was made, it was discovered that 
90 per cent of them were character loans | 
involving $50 or less. Coincident with 
this, it was found that the number of | 
attachments being made against em- | 
ployes and the company by downtown | 
installment houses had materially in- | 
creased. The conclusion was reached 
that instead of the loan having a bene- 
ficial effect upon the employes, it was 


stimulating them toward tieing up with | 


inwtallment houses with the feeling that 


if they were unable to pay, they could | 


fall back on the credit union for a loan. 
Since the abandonment of the 
union, the number of attachments has 
materially decreased. 
Membership Too Small. 

“Another factor causing us to aban- | 
don the credit union was that the num: | 
ber of employes who became members of 
it was not sufficiently large to put it on | 
a thoroughly paying basis. Considerable 
work was necessary to keep the books 
correctly and a great deal of employes’ 
time was necessary toward administer- 
ing it. Summing it all up, it was de- 
cided that the benefits obtained did not 
in any way approach the cost of operat- 
ing, and at a vote of shareholders it was | 
decided, therefore, to dissolve it.” 

From the tone of this letter it is quite 
possible also that an additional factor | 
may have been a paternalistic attitude 
on the part of the company. The let- 
ter suggests, at least, that the company 
may have taken a part, perhaps a lead- 
ing part, in establishing the credit union 
and in operating it, so that the employes 
felt it was a company project and not 
theirs, and therefore did not have the | 
proper personal interest in or responsi- 
bility for it. Such gn attitude on the 
part of members is always fatal to a 
cooperative enterprise. 

On .the other hand, reports as to 
losses from bad debts by the societies 


| reporting in the present study show that ; 


members are generally honest and anxi- 


| order houses. 


credit | 


| millinery, dressmaking, 





ous to meet their obligations. One so- | 
ciety which has been in. operation for | 
nearly 10 years and has made loans to | 
its members aggregating $5,855,528, has 
in that time had only one borrower de- 
fault on his loan, the loss being $40. 
Another has during its term of existence 
paid out $3,209,977 in loans and has 
had bad debts of $8,046, or one-fourth 
of 1 per cent of its loans. 


Percentage Declared Small. 


Of the 176 credit unions which have 
reported in the present study, losses 
through failure of borrowers to repay 
loans have been sustained by 58 societies. 
The losses sustained by 54 of these, for 
the whole period of their operation, have 
amounted to only $63,122, or an average 
of $1,169 per society having such losses. 
The sums so lost by the individual asso- 
ciations range from $9 to $15,000. 

On the basis of the total number of 
societies covered (including those which 
have lost no money in this way) the sums 
so lost average $359 per society. Data 
as to the total amount of loans granted 
by all the societies during their entire 
period of operation, necessary for an ac- 
curate basis for computing the per cent 
of such loss, are not available. The losses 


of these societies, however, form only | 
three-tenths of 1 per cent of the loans | 


made in the single year 1925, and would 
form a much smaller proportion of the 
total loans made throughout the societies’ 
existence. 


The bright side of the picture is still | 


further emphasized by the experience of 
the societies which extend loans with- 
out security. Although some credit so- 
cieties require security of some kind on 
practically all loans, others do a large 


proportion of the business jn unsecured ! 
One organization, which at fhe | 
end of 1925 had outstanding in loans the | 


loans. 


sum of $95,692, of which $39,106, or 41 
per cent, was in unsecured 


| sentative of the board. 





loans, has | 


Massachusetts Sets 
Minimum Wage for 
Feminine Worker: 


Regulation Covers Jewel In 
dustry and Related Lines 
Rules Made Also by 


Saskatchewan. 


Minimum wage regulations for fem: 
workers in Massachusetts and ft 
Province of Easkatchewan, Canad 
soon will go into effect, the Bureau 01 
Labor Statistics of the Department @! 
Labor has just announced. x 

In Massachusetts the regulation co 


dustry, a minimum wage of $1440 
weekly being set for workers of ord 
nary ability, while the Canadian ordei 
affects female workers in shops and 
stores, laundries, factories and mail-order 
houses. The full.text of the statemen 
follows: 

Announcement is made of the estab 
lishment of a minimum wage order Bi 


&| the Massachusetts Department of Labo 


and Industry, Division of Minimum 
Wage, covering the employment of wom 


| en and girls in the manufacture of jew 


elry and related lines, including optica 
goods, silver novelties, and watches and 
clocks. There are said to be “several 
thousand women and girls in the indus- 
try in Massachusetts.” 

Minimum Rate $14.40. 

A wage board to recommend a mini- 
mum rate for these workers was ap- 
pointed in June, 1926, as the result of an 
inquiry made by the commission in 1923 


and 1924, regarding wages in the occu- 
| pations 


involved. The commission re- 
ported a recommendation for a minimum 
rate of $14.40 weekly for ~vorkers of or- 
dinary ability, this expression to mean @ 
woman at least 20 years of age who has 
had six months’ experience in the occu- 
pation. For learners a rate of not less 
than $12 per week was recommended. 

A public hearing was held on Septem- 
ber 9 to consider this recommendation, 


| following which a decree was entered es- 


tablishing the rates as recommended, the 
same to become effective January 1, 1927. 

Effective December 21, 1926, the minf- 
mum wage board of the Province of Sas- 
katchewan has established new regula 
tions and minimum wage rates for fe- 
male employes in shops and stores, ‘in 
laundries and factories, and in mail 
The board has /controk 
over general employment conditions and 
regulations relating to sanitation, con 
veniences of various sorts, as wash 
rooms, séats, etc. 

In shops and stores the hours of labow 
are to be not more than 50 per week 
(unless by special permit, 59), and 59 
hours in any one week during the period 


| between December 15 and 31. 


Pay $15 Weekly. 
The minimum rate for experienced fe« 
males is $15 per week, the term mean- 


| ing one who has been employed in the 


industry 18 months or more. An en- 
trance rate of $10 is provided for the 
first six months, !following by $12 for 
the second six months, and $13.50 for 
the third six months. Any worker em- 
ployed less than 50 hours per week 
may be paid be paid a proportionately 
reduced rate. 

Exceptions are made with reference to 
tailoring, fur 
sewing and florist establishments. In 
these a probationary period of three 


} months without wages is allowed, after 


which not less than $3 per week muSt 
be paid for the first six months, not less 
than $7 for the second six months, and 
not less than $12 for the last six months, 
after which the worker shall be classed 
ag experienced. 

Similar provisions as to sanitation are 
made for laundry and factory workers, 
but the hours per week are limited to 
48, and not later than 6:30 p. m., unless 
a special permit in writing has been ob-. 


‘tained from an inspector under the fac- 


tories act. 

The minimum rate for experienced fe- 
males (employed not less than 12 months 
in the industry) is $14 per week. Learn- 
ers may be paid $9.50 for the first six 
months and $11.50 for the second six 
months; a separate provision is made 


| for photographic studios, where for an 


initial period of three months not less _ 
than $5 per week may be paid, the learn 
ers¥rates above to be then applicable. 
Rules for Knitting Plants. 
The same method is applied to learhe 


; ers in knitting and hat factories, except 


that the rate must be not less than $8 
per week for the initial period of three 
months. ’ : 

In mail-order houses the hours per 
week are limited to 48 unless a special 
permit in writing is obtained, the mini« 
mum wage to $14 after 12 months’ ex- 
perience. Learners may be paid $9 for. 
the first six months and $11 for the 
second. 

Each order directs employers to keep 
registers giving the names and addresses, 


| working hours, and actual earnings of all 


female employes, the same to be open 
to inspection by any member or repre-= 
Copies of the 
regulations must be posted in the vari- 
ous establishments where they canbe 
easily read by the female employes, . 


never had a borrower who failed to re- — 
pay his loan. Another, a small society 
in operation for three years; has also: 
lost no money through bad loans; of 
$815 in outstanding loans at the end of 
1925, $497, or 61 per cent, was unse= 
cured. ' 

A third had outstanding loans of $1 
123, of which $88,165, or 73 per cen 
was unsecured; this association report 
that it has had some losses through thi 
practice but did not state the amount ¢ 
the loss. <A fourth society had outstand 
ing at the end of the year $14,16 
unsecured. This organization has b 
lending money to its members for neéai 
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“The Department of Agriculture pre- 
ets in a statement just issued that the 
total mumber of lambs and sheep fed for 
ket this winter will be somewhat 
than last season and as large as | 
In any winter since 1920-1921, Feeding 
shipments into the Corn Belt States show 
a substantial increase, the Department 
Patates, while feeding in the West prob- | 
ably will fall below last year’s total. 

According to the report, the number 

‘sheep slaughtered in total inspected 
os during July, August and Sep- 
‘tember this year was the smallest in 

five years. 
“*The full text of the report follows: 

“Available information as_ to condi- 
tions about November 1 indicates that | 
the total number of lambs and sheep | 
“€8@ for market this winter will be some- 
what larger than last winter and as 
Jarge as in any winter since 1920-1921. 
The distribution of this feeding will be 
“much different from last year and from 
the usual, and the marketings will prob- 
ably be differently distributed, with a | 
larger proportion of shipments during 
December, January and February and 7} 
smaller during the spring months. 

Feeder Shipments Grow. 

Records of feeder shipments into the | 
Corn Belt States from markets for four 
months, July to October, inclusive, show 
an increase of some 450,000 head over | 
last year and the largest total for the | 
period since 1920. Shipments direct to 
feeders not included in the above rec- | 
ords are reported as larger ‘than last 
year in all the Corn Belt states, except 
Nebraska, where they are materially 
less. After allowing for decreased feed- 
ing in western Nebraska it seems proba- | 
ble that the Corn Belt states will feed | 
upwards of 500,000 more lambs and 
sheep this winter than last. The larg- | 
est increases are in Iowa, Michigan and 
Illinois. | 

On the other hand, feeding in the West 
is indicated as between 400,000 and 500,- 
000 head less than last year, due to a | 
marked decrease in Colorado. The situ- 
ation about November 1. indicated that | 
feeding in Colorado this winter would | 
only be from 40 to 50 per cent of last 
year, representing a decrease of over | 
700,000 head. This decrease js partly | 
offset by increases in most of the other | 
regular feeding States im the West, es- ! 
pecially in Utah and California. In ad- | 
dition, considerable numbers will be fed | 
fin Arizona, New Mexico, and western | 
Texas, where market feeding is quite 
general. 

Early Movement Predicted. 

The increased western feeding is in * 
States which usually ship before the first 
of March, while the decrease in Colorado } 
is largest in the late marketing section. | 
Because of the feed situation in several | 
of these States it is expected that the | 


of 


rel 





movement this year will be earlier than } 
usual, with heavy shipmenis in Decem- 
ber indicated. It seems likely that con- 
siderable western marketing may be ex- 
pected during December and January, 
when the peak of Corn Belt shipments | 
takes place. 

Market receipts of western sheep have 
been materially larger than last year 
Since July, while receipts of native sheep 
have been smaller. Total receipts at 12 
leading markets for four months, July 
to October, this year were over 800,000 
head larger than last year and much the 
largest since 1921. Slaughter during the | 
same period was also the largest in five 
years. While reports from the West have 
indicated a closer culling of old ewes than 
in recent years, these have not showed 
up at the markets. 

The number of sheep slaughtered in 
total inspected slaughter of sheep and 
lambs during July, August and Septem- 
ber this year was the smallest both in 
actual numbers and percentage in five 
years. While Chicago total receipts of 
sheep and lambs for the same period were 
considerably larger this year than last, 
the number of ewes received was about 
the same. 


Farm Pay in October 
Is Highest Since 1923 


Four Kinds of Labor Covered | each 
{ Estimated world total excluding 


In Survey By Department 
of Agriculture. 


(Continued From Page 1,| 
for 1924. The average daily wage, with- 
out board, is given as $2.55, while in 
1925 the figure was $2.53 and in 1924 
it was $2.51. 

The Western, North Central, and 
North Atlantic States are shown as hav- 
ing paid above the average in all four 
classes. The South Atlantic and South 
Central States, on the other hand, are 
reported as having paid below the aver- 
age in all classes. 

According to the analysis, California 
paid the highest average wage this year 
on a per monthly basis with board. Its 
figure, $63, is $27 per month greater 
than the Nation’s average. South Caro- 
lima paid the least, $21, which is $15 be- 
low the average. . 

California is shown as paying the high- 
est also on a per monthly basis with- 
out board, its figure being $90, or $39.90 
above the average for that class. South 
Carolina and Georgia tie for the lowest 
Wage, with $29.50 each, or $20.60 below 
the class average. 

One a per day with board basis. Mon- 
tana paid the highest wage, $3.20, or 
$1.23 per day more than the average 


| 31,777,000 acres compared with 30,980,- 
| OOO last year and 30,039,000 for 1924-25. 


ij ‘Total North Africa (4)......... 


| Total North Africa (3)......... 
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Agriculture 


| Increase of Two Per Cent Is Indicated in Yield in North- 


ern Hemisphere as Compared With 1925. 


The latest available information per- 
taining to cereal crops of foreign coun- 
tries, just reported by the Bureau of 
Agricultural Economics of the Depart- 


| ment of Agriculture places the wheat 


Production for 832 countries of the north- 
ern hemisphere at 2,944,113,000 bushels 
compared with 2,938,927,000 bushels for 
the same countries last year. This indi- 
cates anincrease of O.2 per cent. 

It is estimated that there is a slight 
increase in wheat area for three coun- 
tries in the southern hemisphere. 

The full text of the report follows: 

Increase of 2 Per Cent. 

Wheat production for 32 countries of 
the Northern Hemisphere reporting to 
date amounts to 2,944,113,000 bushels 
compared with 2,938,927,000 bushels for 
the same countries last year, an increase 
of 0.2 percent. Im 1925 these countries 


| produced 99.1 per cent of thee Northern 


Hemisphere crop excluding Russia and 
China and 88.1 per cent of the total 
world crop excluding Russia and China. 

Wheat area as now reported for three 
countries of the Southern Hemisphere is 


The temperature in Argentina so far 
this season has been above the normal 
which has had a slightly detrimental ef- 
fect upon the wheat crop. The rainfall 
during the first part of the growing pe- 
riod was over abundant and this, to- 
gether with the umusual warmth caused | 
the plant to develop at the expense of | 
the root. Since the middle of August 
the rainfall has been deficient which, 
however, will probably have little effect 
upon the crop unless dry weather con- 
tinues indefinitely as the early rains left 
plenty of moisture in the soil. & corre- 
lation of weather reports from “May to 
December with wheat yields in Argen- 
tina shows that the temperature from 
August through October is the most im- 
portant factor in determining the final 
outturn. 

Affected by Weather. | 

On the basis of a correlation of yield | 
with rainfall in May-July and August- 
October and temperature in June-July 
and August-October for the period 1890- 
1919 weather data for this year to date 
indicate that chances are 68 to 100 that 





the yield will be 11.2 bushels per acre 
or 1.7 bushels above or below that figure. 
Last year the yield was 10 bushels per 
acre and the average for the past five 
years was 12.1. 

During the thiry years under review 
yields ranged from 65 to 18 bushels to 
the acre. With am acreage this year of 
19,275,000 acres this estimate would indi- 


cate a total production of 215,880,000 
bushels or 32,800,000 bushels above or 
below _ it. Last year. the harvest 


amounted to 191,141,000 bushels and the | 


average for the past five years was 203,- 
388,000 bushels. 
ject to weather conditions during Novem- 
ber and December which in past years 
have also been factors in determining the 
final yield. 

No similar measure of conditions is at 
present available for Austfalia.  Re- 
ports of weather and condition are gen- 
erally very favorable and a good harvest 
is expected. The average yield during 
the past five years has been 12.6 bushels 
tothe acre. On this basis average condi- 
tions this year with an acreage of 11,- 
000,000 might be ‘expected to produce 
about 139,000,000 bushels. Production 
last year amounted to 107,500,000 bush- 
els. Average production during the past 
five years is 127,000,000 bushels. 

Damage Reported Low. 

The excellent spring weather in Chile 
is favoring the crops throughout the 
agricultural areas. Early reports of 


acreage sown show wheat the same as | 


last year. 

From 70 to 75 per cent of the wheat 
had been threshed in Manitoba by Octo- 
ber 25. In Alberta 75 per cent was 
threshed while from 85 to 90 per cent 
had been completed in Saskatchewan. 
Early.in October it was expected that 
there would be considerable lowering of 
grade and quality throughout Canada, 
but later reports state that the damage 


is not turning out to be as much as ex- | 


pected. 


The monsoon in India upon which the | 


production of crops depends closed with 


the month of October having been mostly | 


satisfactory during the season. Crop 
conditions are on the whole from fair 
to good. In the past month three weeks 
of dry weather have been reported in 
the Punjab with a rainless week in the 


United Provimees where only light rains | 
had fallen for two weeks previous. 


Quality Reported Good. 


The corn crop of Rumania, the most | 
important corn producer of Europe, is | 
reported at 203,000,000 bushels as com- | 
Sam- | 
ples of Rumanian new crop corn are said | 
No estimate | 


pared with 175,000,000 last year. 


to be of very good quality. 
is available for Yugoslavia. The Span- 
ish corn crop is unofficially reported to 
be small this, year. A Royal Decree 
dated October 7 has authorized the im- 
portation of foreign corn for cattle feed- 
ing up to a maximum of about 5,900,000 
bushels. Planting of corn is in progress 
in Argentina. The first estimate of 
acreage last year was not made until 


~$—. February 9. 
CEREAL CROPS: Production, average 1909-13, annual 1924-26. 


Crop and country Average 
1909-13 
Million 
bushels 
197.1 
690.1 
1,337.4 
92.0 
383.8 


2,700.4 


WHEAT 


MSMNNIRGN, oy ibe bt ae wss.e ative ee 6 one 
SUMO SLAG + sols else cuedauks< 
Total Europe reporting (23)... . 


Other countries (3)........ 


Total, 82 countries........... 
Estimated world total excluding 
Russia and China ........... 3,006.0 
RYE 
Meade i ocvoe ee kas 
MPEHOCAT IIE (ae SiS ek 4c oda res) 
Total Europe reporting (22).... 


2.1 
36.1 
948.5 
Total, 24 countries........... 
Estimated world total excluding 
Russia and China ........... 1,033.0 
BARLEY 
Mean aIa cues ac. os oes 
United States Ane SNR atte 
Total Europe reporting (23)... . 
Total North Africa (4)......... 
Other countries (2) 


986. 


45.5 
184.8 
653.5 
108.7 
121.8 
Total, 31 countries ........... 1,109.1 
Estimated world total excluding 
Russia and China ...... 
OATS 
2 ee eae 
United States athe aisian fis aya ats 
Total Europe reporting (22).... 


1,526.0 


3517 
1,143.4 
1,882.2 

17.6 
sei 
Total, 27 coumtries........... 2,894.9 
Estimated world total excluding 

Ruwia and Cima ....00% 255. 

CORN 


BT WRTONE (a's preter ai ae 624% whe kee 


AIitOG) GUMBO fo es nciieeve aa ave 
Total Europe reporting (6)..... 
Total North Africa (2)*........ 


Total, 10 coumtries...... 


Russia and China ..... 


sa alge- @:0600 
* Egypt 76,846,000 bushels in 


Foreign Engineers 


Follow Road Tests. 


‘inspected the work in 


The Bureau of Public Roads of the 
Department of Agriculture reports that 
foreign engineers in many parts of the 
world are following closely the experi- 
ments that the Bureau makes at Arling- | 


| ton, Va. | 


The full text of the statement given | 
out at the Department follows: 
The road investigations of the Bureau 


for thecountry. South Carolina paid the 
least, $1.05, or 92 cents below the aver- 
age. | 
The analysis shows that North Dakota | 
paid the highest average wage on a per 
day without board basis, its figure being 
$4.20, or $1.65 above the country’s aver- | 
age. South Carolina paid the lowest, 
$1.40, which is $1.15 per day below the 
average over the Nation. | 


1926, no estimate for 1925, 67,57 
1924 and 64,273,000 bushels for 1909-13, average not included. 


Per cent | 


1924 1925 1926 1926 is 
of 1925 
Per | 
cent 
97.0 | 
126.0 | 

a 90.4 | 
, 86.1 | 
, 97.9 | 


Million 

bushels 
411.4 
666.5 

1,385.5 
104.6 
371.0 


Million 
bushels 
399.0 
839.8 
1,25 
9 

36 


Million 
bushels 
262.1 
862.6 
1,048.9 
85. 





2,939.0 100.2 


5,336.0 


13.7 
48.6 
918.6 


980.9 
1,019.0 


112.7 
217.5 
639.7 
103.6 
131.8 
1,205.5 
1,419.0 


513.4 
1,511.9 
1,284.4 

19.5 


3,329.2 
3,974.0 

10.6 
2,905.1 


413.9 
4.0 


36.8 


108.0 
95.0 


3,383.5 94.6 


2,701.7 


3,721.0 “4,361.0 
ren 


“ 


;000 bushels in 


of Public Roads at the Arlington, Va, 


closely by foreign highway engineers. 
In the last two years engineers from 
practically every foreign country have 
progress, 
requests from abroad for the bureau's 


publication Public Roads, which is de- | 


voted entirely to highway research work, 


| are almost as pumerous as the domestic | 


requests. 
In a recent issue of the English pub- 
lication, Good Roads, the following is 


said of the subgrade investigations of | 
| the bureau at Arlington and elsewhere: 


“The United States Bureau of Public 
Roads has won world-wide recognition 
by the extremely able and painstaking 
manner in which it has collected most 
interesting data concerning subsoils. 
The information gained has been ob- 
tained by field as well as_ laboratory 
research, and much useful knowledge 
can be acquired by perusing the reports 
and experimenting on the lines sug- 
gested by American engineers.’ 


This estimate is sub- | 


92.7 | 


and 


‘Tobacco 


Livestock 


| W heat Production In 32 Countries of World Argentine Locusts 
| Placed at 2,944,113,000 Bushels In 1926 


Sold for Fertilizer 
To Foreign Concerns 


Plague Is Turned to Advan- 
tage Financially as Re- 
sult of This: 
_ Market. 


Argentina’s, sectional locust plagues 
have been turned to advantage by the 
use of the locusts as fertilizers, says a 
report received by the Department of 
|Commerce from H. Bentley MacKenzie, 
Assistant Commercial Attache at Buenos 
| Aires. Collectors capture the locusts by 
| buryingg them, then sell them toa ferti- 
|lizer plant which utilizes the nitrogen, 
| phosphoric acid and potash in the bodies. 
| Mr. MacKenzie reports: 
| For several years past Argentina has 
| suffered from severe plagues of locusts 
| in several sections. Early in the present 
| year a firm of fertilizer manufacturers 
|in Great Britain informéd the Argentine 
| government that it was prepared to pur- 
chase large quantities of locusts for use 





licity was given to the offer by the Ar- 
| gentine Department of Agriculture and 
as a result several shipments have al- 
| ready been made to England. 
| A fertilizer plant at Santa Fe is now 
| paying 40 pesos paper, approximately 
$16 United States currency, per ton for 
locusts. As it is claimed that collectors 
can gather and deliver locusts to the fac- 
| tory at Santa Fe for 26 pesos paper, ap- 
proximately $10.40, per tom, a substan- 
tial margin of profit is evident. 
| It is claimed that the bodies of the lo- 
custs contain a high percentage of ni- 
trogen, phosphoric acid and potash. The 
Argentine Department of Agriculture is 
actively supporting the efforts of the lo- 
| cal factory and is assisting the farmers 
| to gather and supply the locusts. ; 
The method of collecting the locusts is 
said to be by driving them into ditches 
dug for the purpose and then smothering 
them with earth. 


| 


| 
| 
| 
| 


| Arizona Shipments 


in the manufacture of its product. Pub- | 


| 
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AND 


Public Lands 


Tobacco Crop, Damaged By Wet Weather, 
Estimated As Smaller Than Last Year 


Quality Said to Be Lower Than Ten-Year Average and the 
Yield Per Acre Larger. 


Weather in the Mississippi Valley has 
damaged the tobacco crop from the 
Miami Valley southward through Ken- 
tucky and Tennessee, the Department of 
Agriculture stated in a crop report No- 
vember 10. 

A preliminary estimate of the produc- 
tiom for 1926 placed the. total in thou- 
sands \of pounds at 1,304,494 as com- 
pared with 1,374,400 last season. The 
yield per acre is estimated at 787 
pounds as compared with 786 pounds 
for the 10-year average. The quality is 
reported at 80.1 per cent, while the 10- 
year average is 82 per cent. 

The full text of the department’s re- 
port follows: 

The outstanding feature of the to- 
bacco production outlook of the present 
time is the effect of late season weather 
on the quality of leaf in the Mississippi 
Valley. From the Miami Valley south- 
ward through Kentucky and Tennessee 
reports indicate crops damaged in field 
and barn. The full measure of damage 
will not be known until stripping has 
been completed. 

Statistics for important States follow: 

Cigar States: 

New England—Some pole smut. Crop 
stunted and made little progress during 
first half of season, but made unusual 
progress later, which does not lead to 
heavy weights or high quality. 

Damage in New York. 

New York—Quality damaged late 
season by wet weather. 

Pennsylvania—Crop came through 
growing season without serious damage 
except from hail in some localities. A 
few reports of thin crop, rust, and wild- 
fire are noted. Curing in southern dis- 
trict reported slow and unsatisfactory, 
with reports of pole-burn general. Qual- 
ity unusually low. 

Miami Valley—All reports indicate 
widespread damage from excessively wet 
weather. Many crops have been par- 
tially or wholly abandoned. Damage to 
tobacco in the field runs 36 per cent 
among the growers of Zimmer Spanish, 
40 per cent in Gibhart, and 46 per cent 
in Little Dutch. All these reports, it 
may be noted, however, are for the lo- 


in 


| cality, whereas damage to the tobacco 
| om farms operated by the reporters runs 


lower. Crops on well-drained soil appar- 
ently escaped serious damage. 

Injury from shed-burn is high, from 
10 to 20 per cent of the crop being af- 
fected. Yield will be low, ranging prob- 
ably from about 750 pounds per acre for 


Spanish:to 900 pounds or less for Dutch | 


and Gibhart. Quality is reported at 66 
per cent for Spanish, 68 per cent for 
Dutch, and 72 per cent for Gibhart. 
Wisconsin—The yield and quality are 
above the 10-year average, 


to the effect of weather conditions upon 
the curing of the crop. 
Tennessee Quality Good. 

Other States: 

Tennessee—The quality of all types is 
reasonably good, although not as good as 
was thought at the time harvest began. 
Too much rain caused much of the crop 
to be “bony.” Horn worms, rust and 
wild-fire cut the yield per acre 
ered the quality. One Sucker afd Pa- 
ducah appear to have lower yields than 
Burley and the Clarksville and Hopkins- 
ville type. 
acre is reported for the State. 

Kentucky—yYields are likewise low, 865 
pounds for the State. Wet weather 
caused considerable shedding of the 
lower leaves. 
as to quality are in evidence, early har- 
vested crops showing high quality and 


later crops showing ranker growth and | 


low quality. An undetermined amount of 
damage has resulted from house-burn. 
Maryland—The quality is reported as 
fair to good. Early crops escaped dam- 
age by worms and were well cured before 
the wet weather begun. Later crops, on 


the contrary, suffered worm damage and | 


some of it was housed wet. 
resulted. 
will be light in weight. 
Virginia—The flue-cured 
showed unusually fine quality, although 
light in weight. 


House-burn 


The sun-cured crop was very heavy, but 
some damage in curing may reduce the 
yield. 


The Carolinas—The marketing season 


is nearly over in South Carolina and is 
far advanced in the New Belt district of 
North Carolina. Excellent quality of 
leaf and good prices characterize the sit- 


| uation. : 


Of Linters Banned 


| Department of 
| Calls Attention to Interstate 
Regulation Made Necessary. 


| The Department of Agriculture has 
| just made public an order signed by Sec- 
| retary W. M. Jardine giving notice that 
| the interstate shipment of cotton lint, 
including linters, gin waste, and all other 


Agriculture | 


| Connecticut ... 
| New York ..... 
| Pennsylvania ....... 
ED Cit coisa tea bee 


| Wisconsin 


forms, is prohibited in Arizona except | 


in compliance with certain requirements, | (o> “"-"" par 
PREETI, 300 05. 054,036 


It is stated that the State of Arizona 
is unable to cooperate with the Depart- 
ment of Agriculture in the enforcement 
of measures to control the thurberia 
weevil. 

The full text of the notice follows: 

The department is advised that the 
State of Arizona, under its State quar- 


| antine which supplements Federal Quar- 


antine No. 61 on account of the thurberia 


“ | weevil, is unable to cooperate with the 


Gnited States Department of Agricul- 
| ture in the enforcement of control meas- 
ures on account of this weevil in the 
Post project or Postvale area, which is a 
portion of the area designated by the 
Secretary of Agricultgre in said Quar- 
antine No. 61 as infested by this weevil. 
Nevertheless, the inability of the State 
| of Arizona so to cooperate with the 
United States Department of Agricul- 
| ture in no wise affects Federal Quaran- 
| tine No. 61, which remains in full force 
and effect as to the entire area desig- 
nated by the Secretary of Agriculture as 
infested. 
Notice is, therefore, given to all inter- 


} 


| ested persons, including shippers, com- 


mon carriers and others, that the inter- 
state shipment of cotton lint, including 
| linters, gin waste, and all other forms of 
cotton lint, and samples, grown in such 
area, is prohibited by said Federal Quar- 
antine No. 61 except under full compli- 
| ance with the requirements of the reg- 
ulations supplemental thereto. Permits 
| to 
area, or any other area in which the State 
of Arizona may be unable to cooperate 
|in the enforcement of such control meas- 
ures, will be issued by the inspector of 
the United States Department of Agri- 
culture to the grower or shipper only 


Tobacco 
Total Production 
in Thousands of Pounds 


States. 


1926 
Prelim- 


Massachusetts .... 10,676 
40,470 
2,200 
57,400 
50,960 
ae 18,284 
44,000 
4,075 
24,690 
129,497 


Missouri .. 
Maryland ..... 


West Virginia ...... 
North Carolina ... 

South Carolina ..... 
CES ice ac eh 
PPNOW 6556065 5-6 5° 


6,975 
378,490 
71,040 
48,039 
5,460 


| ne 
ORCHID 50.665 6 oso 
LsOWisiait :..<<0.< 


368,490 
104,520 
400 


387,840 
93,800 
504 


1,374,400 


U. S. Total ........1,804,494 


Small Potato Crop 
Held Most Valuable 


Department of Agriculture Says 
Buying At Any Price Af- 
fects Crop Situation. 

Habits of the people in respect to the 


consumption of potatoes are responsible 
for the contrary behavior of crop values, 


| the Department of Agriculture says in a 


ship interstate from the aforesaid | 


| 


upon full compliance ~ with the require- | 


ments of the regulations supplemental 
| to said Quarantine Uo. 61, and upon the 
| presentation of evidence satisfactory to 


experiment farm are being followed | the said inspector that all gins within | 


statement just announced. 


potatoes is usually worth more to pro- 
ducers than a large crop. One hundred 
thousand bushels less in 1925 than in 
1924, the Department says, made the 
crop worth approximately $270,000,000 
more. 

The statement of the Department fol- 
lows: 

It is commonly believed that a small 
crop of potatoes is usually worth more 
to United States producers than a large 
crop. If the large crop of 425,000,000 
bushels harvested in 1924 were valued at 


| the reported average farm price for the 


such area have been equipped with a | 


| seed-sterilizing apparatus, and that the | 


; seed coming from such gins has been 
sterilized in such apparatus. 


| Dismiss Trade Complaint 


The Federal Trade Commission an- 
nounced on November 11 the dismissal 
| of its complaint agaimst the Barnes- 
Ames Co, of New York, and its subsid- 
|iary sales and shipping agent, the 
| Barnes-Irwin Co., of Philadelphia, which 
| related to the export of grain. The text 
of the announcement follows: 

The Federal Trade ~Commission has 
dismissed its complaint involving the 
Barnes-Ames Company, of New York 
City, and its subsidiary sales and ship- 
ping agent, the Barnes-Irwin Company, 
of Philadelphia. The complaint had to 
do with certain shipments of grain in 
export trade, 





| 


Against Export Firm | 


| 


| 


season ($0,765) it would be worth $325,- 
000,000; whereas the small crop of 323,- 
000,000 bushels harvested in 1925, if val- 
ued at that season’s average price 
($1.835), would be worth $593,000,000. 
Thus 100,000,000 bushels less in 1925 
than in 1924 made the crop worth $270,- 
000,000 more. If producers had mar- 
keted as large a proportion of the large 
crop as they did of the small crop, the 
price would probably have been even 
lower than $0.765, and the difference in 
value correspondingiy greater. 

The reason for this contrary behavior 
of crop values is to be found in the 
habits of people with respect to the con- 
sumption of potatoes. Even when pota- 
toes are high in price, they are rela- 
tively cheap compared with other foods 
which make up the average person’s 
diet; and there is no otner food which 
will quite take the place of potatoes. 
For these reason<, many people will pay 
a relativelyghigh price for potatoes in 
vears of short crops, rather than forego 


the enjoyment of their usual rations of | 


this standard vegetable. 
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950 
890 
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85 
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6,868 
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94,385 
454 
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1,289,699 787 
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| Radio Held Effective 


' 
{ 
| 
| information. 
The full text 
follows: 
The radio has definitely proved to be 


; an effective 








| creased this year. 
number of sheep was estimated at 24,- | 


In Diffusing Farm Data 


The Department of Agriculture /has 
just announced that the has 
definitely proved itself an _ effective 
vehicle for the diffusion of agricultural 


radio 


of the announcement 


new vehicle for diffusion 
of the department’s information. Since 
October 4, when the new fall schedule 


of programs went on the air, the re- | 


It is pointed out that a small crop of sponse from broadcasting stations and 


farm homes 
Thousands of 


enthusiastic. 
average of 


has been 
letters, an 


| about 500 a day, asking for enrollment 


cards, bulletins, and information, have 
been flowing in 


preciation and that of their audiences. 
Farmers, who ordinarily find little time 


| or inclination for correspondence, write 


many letters of appreciation and com- 
mendation. That the department’s pro- 
grams are successfully holding their own 


in the competition on the dials is evi- | 


denced by the numerous letters received. 


Improvement in Wool Clip 
Forecast for New Zealand 


The New Zealand wool clip for 1926 | 
and heavier | 


will be cleaner, brighter 


although | 
fears are expressed in some quarters as | 


d low- ! 


A yield of 770 pounds per | 


Widely varying conditions | 


It is expected that the crop | 
tobacco | 


Dark tobacco is gen- | 
erally considered a fair to good crop. | 


to the Radio Service. | 
| Stations write to express their own ap- 


WitTHovut CoMMENT BY THE UNITED STATES ToAILyY. 


Leases 


Highways 


Carbon Black Plant 
To Use Gas Obtained 


From Public Domain 


Leases on Royalty Basis Are 
Granted to Denver Man on 
’ Condition of Establish- 
ing Industry. 


The Department of the Interior an- 
nounced, November 10, the grant to 
George B. Jenkinson, of Denver, Colo., of 
oil and gas leases, on a royalty basis, on 
2,560 acres of land in Grand County, 
Utah, as result of the discovery of gas 
| adapted for the manufacture of carbon 
| black. Construction of a carbon-black 
plant on these leaseholds is expected at 
an early date. 

The text of the announcement is as 
follows: 

Oil and gas leases to 640 acres at a 
flat royalty of 5 per cent and to 1,920 
acres at a sliding royalty rate scale of 
12% to 33% per cent have been granted 
| to George B. Jenkinson, of Denver, Colo. 
The lands embraced in these leases are 
located in Grand County, Utah, on what 
is known as the Cisco Dome Gas field. 

Conditions of Lease. 

The leases were granted as the result 
of a discovery of gas peculiarly adapted 
for the manufacture of carbon black. 
| The leases provide that the gas may be 
| used for this purpose on condition that 


modern and improved methods are em- 
| ployed, and on the further condition that 
| if, after 10 years, the Secretary of the 
Interior finds a demand for the gas for 
domestic or industrial purposes, the 
| lessee shall be required to supply the gas 
to gas-line connections. 

The leases further provide that where 
the gasoline content is more than one- 
half gallon per 1,000 cubic feet, the gaso- 
| line shall be extracted and a royalty paid 
to the Government on all gasoline pro- 
duced. 





Plant To Be Constructed. 


The well was drilled to a depth of 
1,960 feet with a flow of approximately. 
20,000,000 cubic feet per day, and was 
completed about October 11, 1924, at a 
| cost of $55,000. A second well has re- 
| cently been started, and early construc- 
tion of a carbon black plant on the leased 
| premises is anticipated. 


Deed for Right of Way 
In Park Is Accepted 





The Department of the Interior an- 
| nounced on November 9 its acceptance 
of a deed from Pieter Hondius, of Lari- 
mer County, Colo., conveying rights of 
Way over certain tracts of land for road 

| purposes in Rocky Mountain park. 
The text of the announcement follows: 
Through a deed just accepted by the 
| Department of the Interior the Rocky 
Mountain National Park, in Colorado, 
| has acquired rights of way over three 
| connected tracts of land for park road 

purposes. ; 

| The deed conveys rights of way: for 
portions of the Highdrive, now under 
| construction, and the Fall River Road, 
and also a strip of land, 1000 feet wide, 


| to be used for the Fall River entrance 


| gateway, which had to be relocated in 
accordance with the boundary adjust- 
; ment effected during the last session of 
Congress. 
The donor of the land is Pieter Hon- 
| dius, of Larimer County, Colo. A con- 
dition of the deed is that should the 
highway to be constructed on any of 
these lands be abandoned for a period of 
one year, the land shall revert to the 
| grantor. 


Winter Crops in Germany 
Slightly Above Average 


The Bureau of Agricultural Economics 
of the Department of Agriculture has 
just announced the receipt of a cable- 
| gram from the International Institute 
| of Agriculture, indicating that winter 
| crops are all slightly above average in 
Germany. 

The full text of the statement follows: 

The weather in Germany during Oc- 
tober was unfavorable for sowing of 
; winter grains and for the gathering of 
| potatoes and beets, according to a cable 
| to the United States Department of Agri- 
culture from the International Institute 
of Agriculture. Winter crops are all 
slightly above average in condition with 
barley the same as last year, but wheat 
and rye not so good. Below are given 
condition figures as of November 1 with 
1925. for comparison. (Two=good. 
Three—average). 
1925 
Nov. 1. 


1926 
Nov. 1 
2.8 
. 2.9 
| J 2.6 


|Colemanite Deposits 
Found by Prospector 


| Crop 
| Wheat 


than last year when the production was | 


estimated ‘at 200,381,000 pounds, accord- | 
ing to a statement just made public by 
the Department of Agriculture, Bureau | 
of Agricultural Economics, based on a | 


cablegram from the International Insti- 


| tute of Agriculture at Rome. 
The full text of the statement follows: 


The New Zealand wool clip for 1926 is 
reported as above normal according to a 
cable from the International Institute of 
Agriculture dated November 11. Due to 
favorable weather the clip will 
cleaner than last year, when the produc- 
tion was estimated at 200,381,000 pounds. 
The flocks are also reported to have in- 
In April, 1926, the 


905,000 compared with 24,548,000 in 1925. 


j 


be | 


[Continued From Page 1.] 

proved to be unusually large and rich. 

This mine was visited in November, 
1924, by L. F. Noble, a geologist of the 
Geological Survey, Department of the 
| Interior, who was given an opportunity 
to view the workings and examine the 
deposit. His brief report, which includes 
| also an account of the general geologic 
features of the neighboring region, has 
just been published as Bulletin 785-D. 
A copy may be had from the Director, 
| Geological Survey, Washington, D. C., as 
long as the small free edition lasts, after 
which it may be purchased from the 
| Superintendent of 'Documents, Govern- 
ment Printing Office, Washington, D. G, 
| for 5 cents a copy. 





ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WITHOUT COMMENT BY THE UNITED STATES DAILY. 


National Defense 


General Pershing 
Urges Country to Be 
Ready for Defense 


Tells Kiwanis Club Prepared- 
ness in America Would 
Have Hastened End of 
World War. 


General John J. Pershing, speaking on 
Armistic Day, November 11, before the 
Kiwanis Clubs in Chicago, emphasized 
the “high standard of citizenship” shown 
by all Americans of every position dur- 
ing the “acid test of the World War.” 

General Pershing spoke at length on 
the duties of good citizenship, his ex- 
amples ranging from the obligation to 
vote to the duty of all citizens to take 
part in the common defense, as set forth 
in the preamble of the Constitution. The 
latter, he said, was not a matter of mili- 
tarism, but of preparation with material 
and supplies and training. He declared 
that had the United States been able to 
send even 500,000 men to France early 
in 1917, the war could have been won in 
that year. 

In his address, General Pershing said 
in part: 

“In celebrating this eighth anniver- 
sary of Armistice Day, it ought to be 
inspiring to remember also that the 
great part taken by our country 
hastened the favorable conclusion of 
the war. There is little doubt that the 
contest would have terminated otherwise 
had it not been that the extraordinary 
assistance sent by America arrived at 
the critical moment. 


People Loyal In War. 

“Once engaged, our armies behaved 
magnificently even though several units 
were neecssarily sent .to battle but 
partially trained. Their striking suc- 
cess in breaking through a vital part of 
the enemy’s lines has-become a brilliant 
page to adorn the annals of American 
arms. At home, both men and women 
rose to the ordeal with that pioneer 
consecration to service and sacrifice by 
which our forefathers made this coun- 
try the land of liberty and achieve- 
ment. 

“Ever since men begun to live to- 
gether in groups, ,each tribe and each 
nation has worked out its own defini- 
tion and its own ideal of good citizen- 
ship. Beginning as colonists, our people 
acquired experience and_ confidence 
through participation in iocal govern- 
ment. So long as they regarded them- 
selves as subjects of Great Britain, the 
development of citizenship was slow. 
But with the necessity of unity of ac- 
tion, a national consciousness was born, 
and with the adoption of the Constitu- 
tion there came in logical sequence a 
new citizenship, national in character. 
The people living under the Constitu- 
tion and receiving its protection thus 
became copartners in the management 
of a nation. 

“In the light of recent events in cer- 
tain states, some of our citizens would 
modify the methods of selecting candi- 
dates for office. If the present system 
encourages or permits the contribution 
of inordinate sums by wealthy candi- 
dates or their supporters it should re- 
ceive the most careful scrutiny by honest 
citizens. 

“The presumption that large expendi- 
tures for campaign purposes may be 
made without ulterior motive does not 
‘appear to be warranted. To sanction 
the expenditure of excessive amounts of 
money to secure the nomination of can- 
didates for office would be to exclude un- 
justly all but the wealthy from such con- 
tests. 

“If the time ever comes when public 
offices can be virtually bought and sold, 
either directly or indirectly, then the 
downfall of the republic will not be far 
off. 

“Let us notice the declaration in the 
preamble regarding the common de- 
fense. The foresight of our fathers was 
very clear in this regard, but our peo- 
ple have generally in the past neglected 
the warning. 

Nation Was Unprepared. 

“Our entry into the World War found 
us in a most unfortunate situation. Our 
very small regular army.and a few 
units of the National Guard constituted 
our entire force, and there was no pro- 
vision for expansion and no trained men 
in reserve. We were also lacking in 
artillery, aviation, and equipment for the 
millions of men required. The result of 
these neglects was that we were unable 
to put our units into the battle for more 
than a year after war was declared. 

“If we could have armed and equipped 
even half a million men and sent them 
to France early in 1917, the probabilities 
are that the war could have been won 
that year. Preparation is a question 
that every citizen should understand and 
appreciate, as it can not be neglected 
without great risk. 

“There is another_closely related pro- 
vision of the Constitution to which the 
thoughtful attention of the citizen should 
be drawn. That is the provision for the 
creation of an independent judiciary with 
power to determine the validity of laws. 
It stands as a check against legislation 
in violation of the Constitution, and af- 
fords protection to the liberty of eac 


individual under that great Bill of Rights. 


“The most stubborn defense of this 
wise safeguard would be called for should 
its integrity ever be threatened. But 
the citizen should be equally jealous for 
the preservation of the carefully ad- 
justed balance between the national and 
the State Government lest the power of 
local self-government so vital to his lib- 
erty be impaired. 

Lawlessness Is Deplored. 

“It has been said that the test of good 
government is found in protection to the 
individual in person and property. In 
other words, the test is in the mainten- 
ance of law and order. 

“A veritable reign of terror exists in 
many places. Open warfare between 
crime and authority is steadily increas- 











ing. Robberies in the crowded districts 
of cities and upon the public highways 
are of daily occurrence. 

“Although relatively few criminals are 
caught and fewer ever punished, the num- 
ber of persons imprisoned for crime is 
at all times over 200,000. The spirit of 
lawlessness seems to be threatening the 
very foundations of our Government. 

“Who are to blame for this disregard 
for law? Who are responsible for this 
shameful condition? The only answer is 
that the citizens of the country are to 
blame; they alone are responsible. The 
Government can be no better than the 
average of its citizens. 

“We can raise the standard of citizen- 
ship or we can allow it to decline. We 
can have exactly the kind of government 
we want if with firm resolve we con- 
stantly exert ourselves to get it. If that 
statement is not true, then the system 


| of government under which we live is a 
failure.” 


‘Instrument Maker 


Completes 34 Years 
With Government 


The making of instruments so delicate | 


that fly wings are used in parts of the 
construction, are described by the Smith- 
sonian Institution in reviewing 34 years’ 
work by Andrew Kramer, its instrument 


| maker. 


The full text of the statement by the 
Smithsonian follows: 


Pyrheliometer, pyranometer, bolometer | 
—these are names which the Smithsonian | 


Institution’s instruments for measuring 
solar radiation have made familiar to 
meteorologists and astrophysicists around 
the world. The craftsman whose able 
hands have turned out all of these in- 
struments is Andrew Kramer, who this 
month completes 34 years of service to 
the Smithsonian Institution. 

In order to give material form to the 
conceptions of the Institution’s astro- 
physicists, Mr. Kramer has had to break 
many new trails in the handling of 
metals, ivory, amber, wood and other ma- 
terials. He has cut down a brass tube to 
such thinness that it crumples under its 
own weight like a piece of paper. He 
has cut a screw thread in a piece of ivory 
so fine as to be almost transparent. He 
has cut a flat bottomed screw thread on 
a cone-shaped metal as perfect as the 
ordinary cylindrical screw. 

For such delicate and unprecedented 
work as Mr. Kramer does, no tools exist, 
so that his first task in the building of a 
new instrument is usually the manufac- 
ture of new tools. Consequently his work- 
show at the Smithsonian Institution 
probably contains as large a collection of 
unique special devices as exist anywhere. 

Instrument Described. 


“The most difficult instrument I have 
ever had to make,’ says Mr. Kramer, 
“was the water-flow pyrheliometer, de- 
signed by Dr. C. G. Abbot, assistant sec- 
retary of the Smithsonian, for standard- 
izing measurements of the sun’s heat re- 
ceived at the face of the earth. It was 
for this that I made the ivory screw and 
pierced its threads with eight tiny holes, 
bored through from end to end.” - 

Mr. Kramer is constantly engaged in 
his spare moments on the manufacture 
of silver-disk pyrheliometers, also de- 
signed by Dr. Abbot, which have become 
the standard instrument for the world for 
measurement of the sun’s heat received 
at the face of the earth. At the present 
moment he has orders for these from 
Germany, from Switzerland, from India, 
besides a couple from the United States. 
Each of these instruments requires three 
weeks of constant labor to build. 

Among the new instruments upon 
which Mr. Kramer is now engaged is 
one to enable Dr. Abobt to measure heat 
in different parts of the spectrum of the 
fainter stars. Three years ago, at Mt. 
Wilson, Dr. Abbot measured the radia- 
tion of 10 of the brightest stars, but the 
apparatus he had with him at that time 
did not permit of work on any of lesser 
magnitude. Some idea of the delicacy of 
this new instrument may be gained from 
the fact that fiy wings are used in part 
of its construction. 


| Lubricants Studied 


At Low Temperature 


With the arrival of cold weather and 
attendant trouble with automobile en- 
gines, the Bureau of Standards, Depart- 
ment of Commerce, points out that its 
tests of the lubrication of aircraft engines 
at low temperatures should be of inter- 
est to owners of automobiles as well as 
pilots of aeroplanes. 

These tests, now in progress, are de- 
scribed in a statement issued by the 
Bureau. The full text of the statement 
follows: 

The characteristics of lubricants and 
lubrication systems, with particular ref- 
erence to the extent to which they are 
influenced by change in temperature, are 
being studied by the automotive power 
plants section of the bureau, under au- 
thorization from the Bureau of Aero- 
nautics of the Navy Department. 

For this purpose an air-cooled radial 


engine has been mounted in one of the | 


altitude chambers in which the necessary 
low temperatures can readily be  ob- 
tained. The engine is provided with com- 
plete equipment for measuring oil flow 
under various conditions. Measurements 
with this engine are being parafieled by 
an experimental study of the pump and 
other elements of the lubrication system. 

This work is of fundamental import- 
ance because at low temperatures the 
transfer of the oil from the supply tank 
to the pump and thence to the bearing 
surfaces is attended with a great deal 
of difficulty. Indeed, under these condi- 
tions oil may flow more slowly than the 
proverbial ‘cold molasses.” 

Therefore, the dimensions of the pump 
and feed lines must be sufficient to in- 
sure adequate lubrication, and yet pro- 
vision ‘must be made to prevent over- 
cooling when temperature conditions are 
such that the oil flows freely. 





| lands—not 
| rather that their 


| their ideals are eternal. 


| America. 
| tionately, as small as it has ever been. 
| Always it has been a constructive force.” 











‘ 


THE UNITED STATES DAILY: FRIDAY, NOVEMBER 12, 1926. 


Citizenship 


Patriotism Is Urged 
By Secretary of War 


Dwight F. Davis, Secretary of War, 
in an address on the occasion of the un- 
veiling, on November 11, of the Soldiers’ 
Memorial at Kansas City, Mo., said in 
part: 

“This monument is a visible memorial 
of the glorious deeds of the American 
soldier-citizens and citizen-soldiers, of 
our admiration for their achievements, 
of our respect for theif ideals and of our 
pledge that we will fulfill the heritage 
of their trust. They fought and died, 
not for wealth or power _or increase of 
even for self-defense, but 
ideals of civilization 
might live. Their lives were short, but 


Their comrades 
in arms share their love of peace. Those 
who have suffered the indescribable hor- 
rors of war are foremost in the de- 
sire for peace, so long as peace can be 
honorably maintained. 

“Our President has earnestly urged the 
limitation of competitive armaments by 
agreements among the nations and this 
nation stands ready to join in any prac- 
tical measure to ,bring about this end. 
There is no danger of militarism in 
Our Army today is, propor- 


Preparedness 


Aeronautics 


One Hundred and Fifty-first Birthday 


Is Commemorated B y Marine Corps 


Order 1-55, Reviewing Historical Achievements of Or- 
ganization, Read at Assembly in Washington, D. C. 


The 151st anniversary of the founding 
of the Marine Corps was celebrated in 
Washington, November 10, by the read- 
ing of General Order 1-55 at a meeting 
presided over by Brigadier General Dion 
Williams. 

The full text of General Order 1-55 as 
read at the meeting on November 10 is 
as follows: 

The following will be read to the com- 
mand on the 10th of November of every 
year: 


(1) On November 10, 1775, a Corps of 


Marines was created by a resolution of 
the Continental Congress. Since 
time many thousand men have borne the 
name marine. In memory of them it is 


fitting that we who are marines should | 


commemorate the birthday of our corps 
by calling to mind the glories of its long 
and illustrious history. 

(2) The record of our corps is one 
which will bear comparison with the most 
famous military organizations in the 
world’s history. During ninety of the 
146 years of its existence the Marine 
Corps has been in action against the na- 
tion’s foes. 

From the Battle of Trenton to the Ar- 


gonne, marines have won foremost hon- | 
ors in war; and in the long eras of tran- 


Rolling up 


a record run 


Liccetr & Myers Tosacco Co. 





that | 


quillity at home, generation after genera- 
tion of marines have grown gray in war 
in both hemispheres, and in every corner 
of the seven seas that our country and 
its citizens might enjoy peace and se- 
curity. 

(3) In every battle and skirmish since 
the birth of our corps, marines have ac- 
quitted themselves with the greatest dis- 
tinction, winning new honors on each oc- 


| casion until the term marine has come to 


signify all that is highest in military ef- 
ficiency and soldierly virtue. 

(4) This high name of distinction and 
soldierly repute, we who are marines to- 


day have received from those who pre- | 
With it we also re- | 
ceived from them the eternal spirit which | 


ceded us in the corps. 


has animated’ our corps from generation 
to generation and has been the distin- 
guishing mark of the marines in every 
age. 

So long as that spirit continues to 
flourish marines will be found equal to 
every emergency in the future as they 
have been in the past, and the men of 
our Nation will regard us as worthy suc- 
cessors to the long line of illustrious men 
who have served as “Soldiers of the Séa” 
since the founding of the corps. 


Government 


Laboratories 


(MDE 


INDEX 


| 
Japan to Spend $5,000,009 
On Commercial Aviation 
Japan’s plans for promoting commer- 


| cial aviation will call for more than $5,- 
000,000 for developing air routes and 


| subsidizing air transport concerns, states 


a report just received from C. E. Her- 


ring, Commercial Attache at Tokyo, to 


The full 
statement, 


the Department of Commerce. 


text of the Department’s 


*| based on the report, follows: 


It is reported in Japan that the Japa- 
nese ministry of communications will re- 
quest 11,200,000 yen\in the forthcoming 
budget for the development of new air 





routes and the subsidizing of air trans- 


portation companies. Japanese interest 


in commercial aviation is very keen and | 
| it has recently been stimulated by actual 


and proposed flights from central Eu- | 
‘ | points. 
; Was 306.04 points, surpassing all prev 


rope to Japan. 
The proposed new air lines are said 


to be from Tokyo to Dairen; from Osaka 


to Shanghai, and from Tokyo to Sap- 
pora. 
tablished by April, 1932, and of the ap- 
propriation asked for this year, it is es- 


timated that 7,000,000 yen will be ex- | 
pended for landing fields; 2,000,000 yen | 
for hangars; 1,500,000 yen for the es- | 


tablishment of wireless and telegraphic 
stations. 


8,500,000 yen. 


Flying equipment-on the first | 
two routes is estimated at an additional | 
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Science 


Fort Benning Class 4 
Wins Rifle Honor 


‘i 


The entire class of officers atte ’ 
the Infantry School at Fort Benni 
qualified as experts, sharpshooters 6 
marksmen at their annual record 
practice, according to an announcemen 
of the War Department on November fi 

The full text of the officia] statemen 
follows: The 169 members of the con 
pany officers’ class at the Infant 
School, Fort Benning, Ga., have just fi 
ished their annual record rifle practic 

All qualified as cither experts, sha 
shooters or marksmen, as follows; 
“expert,” 90; as “sharpshooter,” 58; an 


;}as “marksman,” 21. 


The highest possible score is 5 


The everage score of the ¢ 


ous records at the school. 
To qualify for “experts” 306 poin 


| must be scored; for “sharpshooter,” 28 
The first two routes are to be es- | 


points; and for “marksman,” 250 point 

Included in the class of 169 is 1 officer 
from the Irish Free State,,1 from’ Mex 
ico, 1 from the Philippine ‘Constabulary, 
and 2 from Cuba. J 

The increased shooting, skill of the In 
fantry is attributed by Maj. Gen. Robert 
H. Allen, Chief of Infantry, to new meth 
ods of instruction developed since t 
World War. 


Natural tobacco taste wins 
on every count! 


| [NIFORM good taste, such as Chesterfield offers, 
is the one best reason why Chesterfield increases 
its sales year after year. 


Made literally by the billion, by blending tobaccos 


from the far corners of the world—yet so exactly 
blended, so skillfully made, that the last Chesterfield 
tastes just like the first! 


Men say of course that they taste better the more 
you smoke. But it isn’t Chesterfield that improves— 
it’s your judgment for fine tobaccos! 


Chesterf 


Such popularity 
must be deserved 
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INDEX 


Deficiencies 


Deductions 
Trus to Manage 
» Business Property 
__ Is Held Association 


Trustees Declared to Be As- 
sociated Much the Same 
as Directors of Cor- 
poration. 


A trust created for the management 
‘and sale of buildings improved for office 

nd business properties, the trustees 
being associated in much the same way 
as are the directors of a corporation, 
is an association within the meaning 
of the several revenue acts, the Gen- 
eral Counsel, Bureau of Internal Rev- 
enue, has decided in a memorandum, 
the full text of which follows: 

An opinion is requested as to the 
taxable status of the M Real Estate 
Trust. 

Trust Created in 1919. 

The M Real Estate Trust is an ordi- 
flary real estate trust of the kind 
familiar in Massachusetts. It was 
ereated in 1919 in order to facilitate 
the management and sale of eight 
parcels of real property in owned 
as tenants in common by certain heirs 
of A. The properties were conveyed 
.to trustees, to be held, managed, and 
sold for the benefit of such persons 
kas might from time to time be the 
»holders of transferable certificates is- 
, sued by the trustees showing the shares 
‘into which the beneficial interest in the 
property was divided. These certificates 
~entitled the holders to share ratably in 
such distributions of income as the 
trustees should deem wise and expedi- 
ent, in such distributions of principal 
-as should be made before the termina- 

..tion of the trust, and in the proceeds 
upon termination. The trustees had full 
and complete powers of management 
and disposition, and absolute discretion 
as to the use or distribution of the in- 

.come. The trustees in the manage- 

~ment of the affairs of the trust were 
free from the control of the certificate 

. holders; hence the trust under the Mas- 
sachusetts decisions would be considered 
a pure trust, and not a partnership. 
(Williams v. Milton, 215 Mass., 1, 6; 

. Frost v. Thompson, 219 Mass., 360, 
365; Dana v. Treasurer, 227 Mass., 562, 
565; Priestly v. Treasurer, 230 Mass., 
452, 455.) Unless 65 per cent in in- 
terest of the certificate holders con- 
sented to a contrary arrangement, the 
trustees were required to distribute 
promptly among the certificate holders 
the whole or so much of the net proceeds 


‘arising from the sale of any parcel as | 
was not necessary in the discretion of | 


the trustees to meet liabilities or to 
"improve or develop the remaining prop- 
r- erties. At the end of 10 years the 
p< trustees were required to sell the re- 
maining properties and distribute the 
net proceeds, this provision, like the 
other provisions of the trust deed, 
rebeing subject to modification or amend- 
ment by proper instrument executed 


|. by the trustees and asesnted to by 65 | 


.’per cent in interest of the 
~“holders. 
No Building Operations. 

The properties conveyed the trustees 
consisted of office and business prop- 

“erties. 3B, a trustee, actively managed 
“the affairs of the trust, utilizing for 
that purpose the staff of the real estate 
firm of which he was a member. The 
necessary details of maintaining and 
managing office and business structures, 
the collection of rents, the leasing of 
offices and space, the repairs. necessary 
‘to maintain the structures, and the 
- negotiations incident to the sale of the 
properties themselves were thus at- 
”’ tended to. No building operations were 
* undertaken, nor was any effort made at 
*~improvement or development other than 
to maintain the properties in good 
“corder and repair. 

Salse of particular parcels 
effected on February —, 1919, August 
—, 1919, February —, 1920, July —, 
1922 (2), December —, 1922, March 
"—, 1923, and November —, 1925, and 

‘ not long after each sale the major por- 
tion of the proceeds was distributed 
among the certificate holders. The net 
income was apparently distributed peri- 
odically. The trustees, having sold all 
of the parcels of real estate, before 

* distributing the remaining funds in their 

» hands, inquire as to the liability of the 

~ trust for income and capital stock taxes. 
tI is apparent that the M Real Estate 
Trust is organized in quasi corporate 
form, its trustees having similar or 
greater powers than the directors in a 
corporation and fulfilling in the conduct 
and management of its affairs substan- 

- tially the same functions as corporate di- 
rectors. The trust had a fixed capital 

» Stock divided into shares represented by 
certificates transferable only upon the 

“books of the concern. Its general form 
and mode of procedure thus resembled in 
form and effectiveness that of a corpora- 
tion. (Hecht v. Malley, 265 U. S., 144; T. 
D. 3595 (C. B. III-1, 489); Burk-Wag- 
goner Oil Association v. Hopkins, 269 U. 

,.§8. 110; T. D. 3790 [Bulletin V~1, 5]. 

Decisions Are Quoted. 
5 Owning, managing, and renting build- 

-Ings improved for office and business 
uses in carrying on a business. (Flint v. 
Stone Tracy Co., 220 U. S., 107; Zonne vy. 
Western Syndicate, 229 U. S., 187, 190; 

, Hecht v. Malley, supra.) Holding for sale 
and selling parcels of improved business 
property is, either alone or in conjunction 

. With the management and rental of the 

., Same properties, the carrying on of a 
business. (Van Brumbach vy. Sargent 
Land Co., 242 U. S., 503.) The grantors 

under this trust deed effected the organi- 

_*ation of the trust with the intent to 
realize, and for the specific purpose of 
realizing, the profits from the manage- 
ment and sale of these properties, and 
the purpose of the trust organization was 
effectuated by the carrying on by the 

trustees of the business intended. The 

_ fact that an enterprise organized and 
ereated for the purpose of realizing profit 


certificate | 
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Taxation 


Acquisition of Title on Testator’s Death Bars 


Tax Allowance on Gift of Property By Him 


General Counsel for Internal Revenue Finds Bequest Re- 
ceived More Than Five Years Before Donation. 


G. C. M. 674. 

The word “received,” as used in Sec- 
tion. 821 (a) (4), Revenue Act of 1924, 
and in Articles 14, 14, 16 and 21, Regu- 
lations 67, comprehends the vesting in 
the distributee or donor of the right in 
property and not the actual physical pos- 
session, the general counsel, Bureau of 
Internal Revenue, has decided in a memo- 
randum opinion. 

The full text of the opinion is as fol- 
lows: 

There was referred to this office for 
consideration the question of whether 
the deficiency gift tax determined as due 
from Mrs. A. for the calendar year 1924 
has been determined by the Miscella- 
neous Tax Unit in accordance with the 
provisions of Part II of Title III of the 
Revenue Act of 1924. 


Right to Deduct Gift. 


The specific question is whether the 
donor, Mrs. A, is entitled to a deduction 
under the provisions of section 321(a)4 
of the Revenue Act of 1924 of the value 
of certain property received from a de- 
cedent (her husband) by gift, bequest, 
devise, or inheritance, which property 
was the subject of the gifts by Mrs. A in 
the year 1924. 

The facts are briefly as follows: 

The donor, Mrs. A, is the widow of one, 
A, whose death occurred in December, 
1917. Mrs. A, the donor, and executrix 
of her husband’s will, was the sole bene- 
ficiary under the will. The will was not 
contested and was probated and admitted 
to record shortly after the death of said 
A. The order for distribution of the es- 
tate was not entered until in December, 
1923. 

The gifts in question were made by 
the donor in February, 1924. A large 
percentage of the property included in 
the gifts was claimed in the return 
(706A) as deductible as having been pre- 
viously included for tax in the estate 
of A. 

It is entirely unnecessary to go into 
the question of identification of the 
property, as that feature is unimportant 
if the Unit’s interpretation of the Act 
is correct. The question of whether the 
Unit’s action is correct depends upon the 
interpretation of the word “received” as 
used in section 321(a)4 of the Revenue 
Act of 1924, the pertinent portion of such 
section reading as follows: 

“Sec. 321. In computing the amount 
of the gifts subject to the tax imposed 
by section 319, there shall be allowed 
as deductions: 

“(a) In the case of a resident, 


(4) An amount equal to the value of 
any property transferred by gift within 
the calendar year, which can be identified 
(A) as having been received by the donor 
within five years prior to the time of his 
making such gift, either from another 
person by gift or from a decedent by 
gift, bequest, devise, or inheritance 
* * o ” 


Reception of Bequest. 
It is contended on behalf of the donor 
that the word “received” as used in the 


| statute contemplates the actual physical 


| receipt 


were | 


of the property and that the 
property in question was not “received” 
by the donor until the date of the entr¥ 
of the order of distribution by the pro- 
bate court in December, 1923. In sup- 
port of this contention, the donor, Mrs. 
A, cites the decision of the Board of Tax 
Appeals in the case of F. W. Matthiessen, 
Jr. (2 B. T. A., 921). 

Without goimg into the facts of the 
Matthiessen case, or considering at 
length the merits of the Board’s deci- 
sion, it is worthy of note that the Bu- 
reau has not acquiesced in such decision 
and has instituted suit in the United 
States district court for the collection 
from Mr. Matthiessen of the amount of 
the deficiency in income tax disallowed 
by the Board. 

The decision of the Supreme Court in 
the Jones case (236 U. S. 106), from 
which the Board quotes, dealt with an 
Act which taxed the value of a legacy 
vesting in possession and enjoyment 
(War Revenue Act of 1898, as amended 


| by the Act of June 27, 1902), and it 


merely decided thgt no interest was 
vested in possession and enjoyment with- 
in the meaning of the Act until the 
estate was settled. It did not purport to 
decide when the legatee first acquired 
his right in property passing to him 
under the will. 


from the management and sale of lands, 
in the complete realization of its pur- 
pose, necessarily terminates its own ex- 
istence by exhausting the subject matter 
of its business, can not have the effect of 
making it any the less a business enter- 
prise or an organization engaged in 
doing business during the time it thus 
carries out the very purpose for which 
it was created. 
Trust Held Association. 

The trustees can not, therefore, rely 
upon the principle that an organization 
which has accomplished or abandoned its 
purposes is not carrying on or doing 
business when it is engaged wholly in 
the liquidation of its properties, for the 
activities of the trustees were never con- 
fined solely to selling the properties, and 
had they been the trustees could not be 
said to be liquidating a business when 
the acts relied upon as acts of liquidation 
were the very acts contemplated as the 


business of the trust, and the ones from ' 


which a substantial portion of the profits 
was to be realized. 

In the opinion of this office the trustees 
of the M Real Estate Trust were asso- 
ciated together in much the same manner 
as the directors in a corporation for the 
purpose of carrying on a business enter- 
prise. Hence, the trust is deemed to be 
an association within the meaning of the 
Revenue Act of 1918 and subsequent 
acts. (Hecht v. Malley, supra.) It is, 
therefore, subject to both income and 
capital stock taxes as an association 
under all titles of those acts for the years 
1919 to 1925, inclusive. 


The other decisions relied upon by the 
Board in its decision dealt with rights 
as between legatees or distributeés and 
the executor or administrator to any or 
all of the property of a decedent dur- 
ing the course of administration and 
have no application to the question pre- 
sented in the case of Mrs. A. 

Meaning of Word Constant. 

It is well settled that a word or phrase 
repeated in a statute will bear the same 
meaning throughout the statute, unless 
a different intention appears. (Sec. 399, 


vol. 2, second edition, Lewis’ Sutherland | 


Statutory Construction, citing numerous 
cases.) Under this well-established rule 
of construction, the word “received” as 
used in connection with deductions on 
account of property previously taxed 
should be given the same meaning in a 
gift tax case as in an estate tax case. 
That this rule is particularly appli- 
cable to the gift tax is evidenced by the 
fact that the gift tax provisions of the 
Revenue Act of 1924 (Part II, Title III), 
which are in large measure no more 
than the skeleton of a taxing Act, are, 
by the specific language of section 324, 
made subject, in so far as applicable, 
to the provisions of the estate tax law. 
While the language of section 321(a)4 
of the Revenue Act of 1924 is somewhat 
different from that of section 302(a)2 
of the same Act, and necessarily so, yet 
the word “received” as used in both sec- 


tions undoubtedly has the same meaning | 
and comprehends the right in property | 


of a devisee or legatee as distinguished 
from the physical possession thereof. 
Otherwise, the estates of devisees or 
legatees who die subsequent to the death 
of a testator, but before distribution of 
the property, would not be entitled to a 
deduction of the value of property pre- 


viously included for tax, though the two | 


deaths are separated by as short a pe- 
riod of time as one day. 

It is well settled that the rights in 
property vest in legatees and devisees im- 
mediately upon the death of the testator, 
subject only to administration for pur- 


etc. 
the right in property did not vest until 
after administration, no legatee or de- 
vises would share in an estate if he died 
before distribution of the property of 
the testator. 
Other Authorities Cited. 

As bearing on this feature, the follow- 

ing is quoted from section 1459(a), vol- 


citing Brown v. Brown (97 N. E., 680): 

“A testamentary gift vests generally 
in interest at the death of the testator; 
but the vesting in possession beneficially 
may be later. This distinction is funda- 
mental.” 

In section 1507 of the same work it is 
stated that— 

“Descent is cast, and rights of distri- 
bution are vested, upon the death of the 
intestate ancestor or person whose es- 
tate is to be administered; hence the 
subsequent death of a distributee trans- 
fers his interest to his personal repre- 
sentative.” 

Section 136, at page 878, 18 Corpus 
Juris, states the rule as follows, citing 
many cases: 

“However, persons entitled to personal 
property as heirs or distributees acquire 


a vested equitable right immediately on - 


the death of the intestate and on distri- 
bution their title relates back to the 
intestate’s death.” 

In 14 Cye, page 107, the rule is stated 
to be: 

“Persons entitled as heirs or distribu- 


tees acquire a vested equitable right im- | 
mediately on the death of the intestate, | 


and on distribution their title relates 
back to the intestate’s death.” 
Also, at page 109, 14 Cyc, it is stated: 
“Since the right of personal property 


tees at the time of the intestate’s death, 
and the legal title on distribution relates 
back to such time, if a person entitled as 
distributee dies before distribution, his 


share goes to his personal representative | 


and not to the other person or persons 
entitled as distributees.” 
Construction by Court. 





| earthenware, 
| paragraph 211. 


| common 
; light bulbs and lamps, but it does not in- 
poses of paying debts, funeral expenses, | 
If the rule were otherwise, i. e., | 


| riod of 20 years. 
ume 2, fifth edition of Schouler on Wills, | 


| sonal 
would cut off the estate of an heir who | 


| legatees. 


In the case of Cook v. McDowell (30 


Atl., 24, 52 N. J. Eq., 351), the court con- 


strued a will which provided that in case | 


any of the testator’s children should die 
before receiving their share, leaving is- 
sue, such issue should take the share the 
parent would have taken if living. In 
this case a son of the testator survived 
his father but died, without issue, before 
he came into actual possession of any 
part of his father’s estate. 

In construing the will, the court held 
that the word “receiving” should be con- 
strued in the sense of vesting in right 
rather than in the sense of being had in 
actual possession, and that the son took 
a vested estate in the whole residue at 
his father’s death, which he could law- 
fully-dispose of by his will. 

In Christie v. Chicago, R. 


1. @ 2. Be 


Electric 
Lamps 


Lamps of Alabaster 
Refused Entry as 
Pieces of Sculpture 


John Wanamaker Loses Be- 
fore Court in Motion to 
Have Low Ad Valorem 
Effective. 


John Wanamaker, of New York, loses 
before the United States Customs Court 
in a ruling just handed down, involv- 
ing the correct tariff classification of cer- 
tain candlesticks and lamps, some com- 
posed of alabaster and some of decorated 
earthenware. The collector levied duty 


| thereon as manufactures of alabaster at 


50 per cent ad valorem under paragraph 
233, 1922 tariff act, and as decorated 
at the same rate under 
The 


importer, among other things, 


| claimed duty at 20 per cent ad valorem 


under paragraph 1449, as works of art, 
or at the same rate under paragraph 229, 
as incandescent electric-light bulbs and 
lamps. These claims are overruled by 
Judge McClelland, who writes as follows: 

“The only witness called on the trial 
of this issue described himself as a buyer 
in the employ of protestant. He stated 
that he had personally purchased the 
merchandise involved in Florence, Italy, 
and that it consisted of lamps and pedes- 
tals in one piece, table lamps, and vases 
for lamps, some of the lamps and vases 
being artificially colored. He also stated 
that he had visited the places where 
these alabaster or marble pieces were 
made by people in or near their homes, 
whom he termed sculptors and artisans. 
The designs of the articles in question 
are shown by his statement to have 
bracket and scroll effects. 

“Counsel for protestants in their brief 
contend that paragraph 229 covers all 
kinds of lamps, and that the articles in- 
volved must therefore be included therein. 


That paragraph plainly provides for the | 


ordinary incandescent electric 
clude such alabaster pieces as are here 
involved. They are simply alabaster 
fashioned into the forms described by the 
witness, to be used, no doubt, as pedes- 
tals or supports for electric lights when 
they are equipped with the necessary 
fixtures. 

“The witness further testified that he 
had sold figures and statuary for a pe- 
In his opinion people 
who spend their lives making such arti- 
cles are sculptors, and as the pieces in- 
volved have artistic merit they are there- 
fore statuary. We do not agree with this 
view. The articles in issue do not fall 
within the definitions of sculpture found 
in U. S. v. Olivotti & Co. (7 Court Cus- 
tom Appeals, 46; T. D. 36309), and the 
protest is therefore overruled.” 

(Protest 80116-G-70645-24). 


of their interest has not been determined. 
“Creditors have a first right to such 


| of the personal assets as are not ex- 
| empt, and it is only through administra- 


tion that their rights can properly be 
made known and determined. * * * 
“To hold that the heirs of an intes- 
tate have no property right in the per- 
estate until after distribution 


} 


| should be followed, A. W. Gregg, General 





died before administration was closed | 


from an interest in such property. This, 
we take it, no one will claim to be the 
lw: + == 


In Walworth v. Abel (52 Pa. St. 370) 


| it said: 


Title Vests on Decease. 

“‘No doubt the personal estate of a 
decedent vests in the administrator, but 
in trust for the creditors and heirs or 
The mere legal estate passes 
to the administrator. 


tribution. 

“Tf there be no creditors, 
have a complete equity in the property; 
and if they choose, instead of taking 
letters of administration, to distribute it 
by arrangement made and executed 


| among themselves, where is the princi- 
| ple which forbids it? 


* * *? 


“In a case in Minnesota, identical in 


| principle with the case at bar, it was 
held that a settlement with the next of | 


kin of a claim for damages for the death 
of the intestate would bar a recovery by 
an administrator, afterwards appointed. 
[Citing cases.] 

“The administrator is a mere trustee 
for the creditors and the heirs. 
ceived the money from defendant, he 
could but do with it what has already 
been done. * 


the heirs | 


The equitable de- | 


vests in the persons entitled as distribu- | scends upon the parties entitled to dis- | 





| entirely justified in takir g the case from | 


the jury, and its judgment in defendant’s | 


| favor is affirmed.” 


Co. (74.N. W., 697) the Supreme Court | 
| Jessie B. Seeley, they had not done any 


of Iowa had for consideration the ques- 
tion of whether a settlement with heirs 
precludes a recovery by the administra- 
tor. In that case the court stated: 


“Counsel for appellant insist that the | 


heirs had no title to or ownership of the 
claim against the defendant, and that 
therefore the settlement with them was 


of no validity, and their receipt can not | 


bar the administrator in this action. * * * 


| she should reach the age when the trust | 


“Under our faw the right to a distribu- | 
tive share of personalty in the estate | 


of an intestate vests instanter in the heir 
upon the death of the owner, and not 
from the.time of distribution made. 


Dis- | 


tribution gives to the distributee no new | 


title, but only ascertains the property to 
which title attaches. (Moore v. Gordon, 
24 Iowa, 158.) 
277, gives this as the common rule. 


2° Williams’ Pers. Prop. | 
| the 


“It has been held in this State heirs | 


can not maintain an action upon notes 
due the estate during the period allotted 
for administration. The ground upon 
which this holding is based is not that 
they have no title but that the extent 


| 


In Thompson v. Marshall (Sup. Ct. of 
Errors of Conn.) (46 Atl., 825) the 
court said: 

“It appears that as to a considerable 
portion of the property in the hands of 
the said trustees, and belonging to said 


formal act of passing the title to her. 


Counsel for the trustees suggest that | 
|! ‘she died before receiving the same,’ and | 


that therefore the trust continues until 
her child reaches 25 years of age. This 
suggestion is without force. 

“The words cited from the will evi- 
dently refer to the death of Jessie before 


Was to cease. 
understanding, as well as in the con- 
templation of the law, Mrs. Marshall, be- 
ing the devisee of an estate in fee simple 
absolute, ‘received’ that estate at the 
moment when she became entitled to re- 
ceive it. [Citing cases.] i 
Right of Beneficiaries. 

“The Superior Court is advised that 
portion of Mr. Barnum’s estate 
named in the clause of his will men- 
tioned in the complaint vested in Jessie 
B. Seeley in her lifetime, and is now her 
estate. * on 

In Bingham v. Long, Commr. of Corps. 
and Taxation (Sup. Jud. Ct. of Mass., 


| 377; Hooper v. Bradford, 59 N. E. 678; 


| Seaman’s Estate (New York) (41 N. E. 
| 401), Jersey v. Jersey (Mich.), (110 N. 





Besides, in the common } 


| right in property, and not the actual 
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Customs Rulings 


Tax Digest 


Principles Involved in Latest Decisions and 
Administrative Rulings. 


SYLLABI are printed in such form that they can be cut out and pasted on 


Standard Library-Index and File 


Cards approximately $ by 5 inehes, 


usually employed in libraries, and filed for reference. 


ESTATES AND TRUSTS: Association Distinguished From Trust. 


A 


TRUST created for management and sale of eight buildings improved for office 
and business properties, trustees of the organization being associated together 


in much the same manner as the directors of a corporation, is an association within 


meaning of the several Revenue Acts. 


Sec. 2, Rev. Act 1926; Art. 1504, Regulations 69: G. C. M. 715.—Index Page 


8120, Col. 1. 
DEFICIENCY: Defined. 


XEMPTION as domestic building and loan association having been denied tax- 
payer, returns for 1922 and 1928 were filed in 1925, but no computation of tax 
was shown thereon, taxpayer still claiming to be exempt, held: Amount of taxes 
due as computed by collector constituted a deficiency as defined in section 273(2), 


Revenue Act of 1924. 


(Art. 1231, Regulations 65): G. C. M. 


604.—Index Page 3120, Col. 7. 


GIFT TAX: Deductions: Property Previously Taxed. 


HE word “received” as used in section 321(a)4 of the Revenue Act of 1924 and 
in articles 14, 15, 16 and 21 of Regulations 67 comprehends the vesting in the 
distributee or donor of the right in property and not the actual physical possession. 
—(Sec. 321(a)4, Rev. Act 1924; Arts. 14 and 21, Regulations, 67.) G. C. M. 674: 


V-45-2965.—Index Page 3120, Col. 2. 


CIGAR TAX: Refund Claims. 
(Circuit Court of Appeals, 2nd Circuit.) 


EFUND of tax on all cigars and little cigars in original and 


unbroken packages 


held and intended for sale, 30 days after enactment of Revenue Act of 1926: 
Regulations, T. D. 3830, approved March 3, 1926, amended to permit Commissioner 
of Internal Revenue in his judgment to consider and allow any claim covering such 
cigars.—T. D. 3887.—Index Page 3120, Col. 7. 


| ESTATE TAX: Lien. 


HE procedure outlined in Regulations 70 for the release of the estate tax lien 

should be followed and is the only safe course for purchasers and title companies. 
Suggestions for its modification are discussed.—(Sec. 315, Rev. Act 1926; Art. 89, 
Regulations 70; G. C. M. 681.—Index Page 3120, Col. 5. 


Change Is Refused 


In Rule on Tax Lien 


Present Method of Release De- 
clared Only Safe One For 
Tile Companies. 


G. C. M. 681. 5 
The procedure outlined in Regulations 
70 for the release of the estate tax lien 


Counsel for the Bureau of Internal Reve- , 
nue, has advised in a memorandum decis- 
ion. 

The full text of the decision follows: 

The president of a title company states | 
that his company, as well as other exam- 
iners of titles, experience difficulty in as- | 
certaining whether particular property 
is impressed with the Federal estate tax 
lien imposed by section 31 of the Reve- 
nue Act of 1926 and by similar provisions | 
of the previous estate tax laws, and sug- 
gests a change in the policy of the Bu- 
reau so that information may be obtained 
by title companies or that the receipts 
issued by collectors of internal revenue 
covering estate tax payments be prepared 
in such manner as to describe the various | 





| items of property with respect to which ; 


the tax is imposed, so that such receipts | 
may be placed on record in the county in 
which the property is situated. 

Action Held Impossible. 

The Bureau has given very careful 
consideration to this subject, but finds 
that it is not possible to adopt either of 
the suggestions offered. The estate tax 
regulations (articles 67, 72 and 73, Regu- | 
lations 70) require that information con- | 
tained in estate tax returns be treated as 
privileged communications and not dis- 
closed to persons other than the executor 
except as in said articles provided. 

The title company, not having a ma- 
terial interest in the estate within the 
meaning of the regulations, would be un- 





able to secure information from the Bu- 
reau as to whether certain property was 
included in a Federal estate tax return, 
or whether the estate tax had been paid., 

The issuance of receipts such as sug- 
gested would be impracticable from the 
standpoint of economical administration 
of the law. Many estates are made up 
of numerous items of real property, 
sometimes hundreds, some of which are 
described by metes and bounds, and 
furthermore the property is often scat- 
tered over the United States. 

A great number of receipts would have 


If h | to be issued in some instances, under the 
e re- | 


plan suggested, in order to have one 
available for each county in which such 


ui aaadasees wns | real property is located. 


Furthermore, such a receipt, if issued, 
would afford no protection to the title, 


| 1924) (144 N. E., 77), the court said: 


“The right and interest of the benefi- 
ciaries in the property of the estate 
spring into existence at the death of the 
testator.” [Citing Treadwell v. Cordis, 
5 Gray, 341; Minot v. Amory, 2 Cush., 


Old Colony Trust Co. v. Treasurer and 
Receiver General, 181 N. E. 321.] 

To the same effect are the cases of 
Hooper v. Brandford (59 N. E., 678) 
(Mass.); Old Colony Trust Co. v. State 
Treasurer, etc. (131 N. E., 321); In re 


W., 54), McCall v. Jones (Ohio) (2 Dec. 
Rep., 704). 

In view of the foregoing, it is held 
that the word “received”, as used in 
section 321(a)4 of the Revenue Act of 
1924 and in articles 14, 15, 16 and 21 
of Regulations 67, comprehends the vest- 
ing in the distributee or donor of the 


physical possession, and that the donor, 
Mrs. A, having “received” the vested 
right in the property bequeathed to her 
under her husband’s will more than five 
years prior to her gift thereof, is not 





entitled to the deduction claimed, 

To this extent, the action proposed by 
the Miscellaneous Tax Unit is correct 
and should be sustained. 


; company, or to the prospective purchaser, 
| as the issuance of a receipt showing pay- 


ment of tax does not constitute the release 
of the lien. The receipts are issued by 
collectors of internal revenue, whereas 
releases of lien are issued only by the 
Commissioner. 

Section 815 of the Revenue Act of 
1926, as well as similar provisions of the 
prior estate tax laws, imposes an estate 
tax lien upon upon the gross estate for 
10 years, unless the tax is sooner paid 
in full, but provides that the Commis- 
sioner, under regulations approved by the 
Secretary, may issue a certificate releas- 
ing the lien from the property of the es- 
tate. These releases of liens are issued 
promptly, without cost, upon application 
of the executor, and in many instances 
no restrictions whatever are imposed. 

Sometimes, in order to protect the Gov- 
ernment’s interests, it is necessary to re- 
quire the filing of a bond, or the pay- 
ment of a portion of the tax, as a condi- 
tion precedent to the release of the lien. 

Releases are also issued upon applica- 
tion of such persons as heirs, devisees, 
legatees, or purchasers. Most releases 
are issued promptly, so that prospective 
sales of property are not jeopardized or 
delayed because of the lien. 

The procedure outlined in article 89 
of Regulations 70 has been in force a 
number of years and has worked satis- 
factorily to the public. The release of 
the lien in the manner outlined in the 


| said regulations is simple in procedure 
| and, so far as concerns the purchasers 
| and title companies, is the only safe 
| course to pursue. 


Higher Duty Upheld 
On Manicure Sets 


In a decision just handed down, over- 
ruling protests of M. Wormser, Inc., 
Chicago, the United States Customs 
Court affirms the collector’s assessment 
of duty on certain steel manicure sets 
in galalith cases. According to the rec- 
ord in this case the collector, on the ad- 
visory report of the Appraiser that steel 
was the component material of chief 


| value in these sets, and that they were 


designed to be carried on or about the 
person, assessed ‘them with duty at 80 
per cent ad valorem under paragraph 
1428, 1922 Tariff Act. 

The importer, in challenging this 
classification, claimed duty under para- 
graph 33 of the said act, as “articles in 
chief value of galalith,” at the rate of 
25 cents per pound or 40 per cent ad 
valorem. In denying relief to the prot- 
estant, Judge Sullivan concludes his 
opinion as follows: 

“The samples were sent to the gov- 
ernment analyst to determine the com- 
ponent material of chief value. The 
analyst reports: ‘No positive information 
as to prices of components obtainable, 
no importation of the separate parts.’ 

“In view of the fact that the protes- 
tant has not proved its contention that 
galalith is the component material of 
chief value, nor overcome the presump- 
tion of correctness attaching to the ac- 
tion of the collector, the protests are 
overruled.” 

(Protests 91737-G-70583 and 91788-G- 
70584.) 


Parts Used for Earrings 
Ruled as Metal Materials 


Certain parts of earrings, imported at 
New York by Levy &OCo., are held by 
the United tSates Customs Court, in a 
decision just handed down, to have been 
erroneously returned for duty as jew- 
elry, at 80 per cent ad valorem, under 
paragraph 1428, 1922 tariff act. 

The importer claimed duty as metal 
material suitable for use in the manufac- 
ture of jewelry, at but 75 per cent ad 
valorem under the same paragraph. This 
claim is granted in an opinion by Judge 
Sullivan, who reverses the collector’s as- 
sessment at the 80 per cent rate, 

(Protests 984896-14761-23 and 985690- 
20442-23.) 


Cigars 


Tobacco 


Regulation Revised 
Governing Refunds 
Of Taxes on Cigars 


Commissioner of Internal 
Revenue to Render 
Decisions on 
Claims. 


T. D. 8887. 

Regulations, T. D. 3930, approved 
March 8, 1926; have been amended, ac- 
cording to an announcement made by 
the Department of the Treasury em- 
bodied in T. D. 8937, approved Novem- 
ber 9. The Yull text of the announce- 
ment follows: 

To Collectors of Internal Revenue and 
Others Concerned: 

Section 1205 of the Revenue Act of 
1926 provided for refund of tax on all 
cigars and little cigars in original and 
unbroken statutory packages held and 
intended for sale by any person on the 
effective date of the repeal of Section 
400 of the Revenue Act of 1924, which 
was on the expiration of 30 days after 
enactment of the Revenue Act of 1926 
or on March 29, 1926. 

Blanks Are Incomplete. 

Thé limited time allowed by the Rev- 
enue Act of 1926 between its enactment 
and the effective date of the section 
mentioned on which stocks of cigars 
must have been held to entitle the holder 
to refund, made it necessary to print 
the inventory and claims blanks (Form 
481, revised), and forward them to col- 
lectors before the approval of the tax 
reduction Act and obviously without the 
effective date being printed in the form. 

There was not sufficient time for col- 
lectors to make adequate distribution of 
the claims blanks and since the regula- 
tions relating to such refund were 
printed only as T. D. 88380, copies of the 
regulations were not available for gen- 
eral distribution among the trade. 

Claims Violate Rules. 

In consequence, a large number of 
claims have been received which do not 
comply with the strict terms of the reg- 
ulations. 

In order to permit consideration of 
these claims upon their merits, the reg- 
ulations T. D. 3830, approved March 3, 
1926, are hereby amended so as to per- 
mit the Commissioner of Internal Rev- 
enue in his judgment to consider and al- 
low any claim under Section 1205 of the 
Revenue Act of 1926, which, according 
to the evidence, covers cigars in original 
and unbroken statutory packages which 
were held and intended for sale on the 
required date, namely, March 29, 1926. 


Taxes Not Computed 
Ruled as Deficiency 


Taxpayer Claimed Exemption 
As Domestic Building and 
Loan In Returns Made. 


G. C. M. 604. 

The amount of taxes due as computed 
by the collector constituted a deficiency 
as defined in Section 278(2), Revenue 
Act of 1924, where exemption as a do- 
mestic building and loan association was 
denied the taxpayer, and returns for 
1922 and 1923 were filed in 1925, but ° 
no computation of the tax was shown 
thereon, the taxpayer still claiming to 
be exempt, the General Counsel, Bureau 
of Internal Revenue ruled in a memo- 
randum decision of November 8, 1926, 
the full text of which follows: 

The taxpayer claimed to be exempt 
from taxation as a domestic building 
and loan association. The Bureau held 
under date of September —, 1925, that 
the company was not exempt. Pursuant 
to that holding, the taxpayer on De- 
cember —, 1925, filed returns for the 
years 1922 and 1928, showing net in- 
come for each year, but it did not com- 
pute the tax thereon. The taxpayer 
stated on the returns that it claimed ex- 
emption as a domestic building and loan 
association. 

The collector computed the taxés on 
the returns, and on the December, 1925, 
list (x) dollars was assessed for the year 
1922 and (4x) dollars was assessed for 
the year 1928. The taxpayer now as- 
serts that it is entitled to have its case 
heard before the Board of Tax Appeals, 
stating in effect that no computation of 
the tax having been made by the tax- 
payer upon the returns, the amount of 
taxes due as computed by the collector 
falls squarely within the definition of a 
deficiency and, therefore, it is entitled 
to a 60-day letter. 

An opinion is requested as to whether 
under this statement of facts the Com- 
missioner should treat the case as one 
involving a mathematical error, as pro- 
vided by section 274(f) of the Revenue 
Act of 1926, or whether he should treat 
the case as one involving a deficiency 
and send the taxpayer a 60-day letter. 

Determination of the amount of taxes 
due having been made prior to the enact- 
ment of the Revenue Act of 1926, it is 
apparent that section 274(f) of the 1926 
Act is not applicable. In the opinion 
of this office, fhe case comes within the 
provisions of section 278 of the Revenue 
Act of 1924, which reads in part as 
follows: 

As used in this title the term “de- 
ficiency” means— 

(2) If no amount is shown as the tax 
by the taxpayer upon his return, or if 
no return is made by the taxpayer, then 
the amount by which the tax exceeds 
the amounts previously assessed (or col- 
lected without assessment) as a de- 
ficiency; * * * 

No amount having been shown as the 
tax upon the return by the taxpayer, it 
is concluded that the amount of taxes 
due for 1922 and 1928 as computed by 
the collector must be treated as a de- 
ficiency under the above-quoted section 
ef the Revenue Act of 1924, 
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Livestock 
Industry 


Payment on Land 
To Agent Declared 
Property of Owner 


Default After Partial Settle- 
ment Said Not to Affect 
Right to Amount 
Remitted. 


GEORGE J. DOWNER V. E. M. GOODWIN ET 
AL; CircuIT Court oF APPEALS, 
EIGHTH CircuiIT; No. 6879. 

Under an agreement between the par- 
ties to this action, the defendants, as 
agents of the plaintiff, sold certain lands 
without disclosing the principal. The 
vendees made partial payments and 
later defaulted as to the remainder of 
the purchase price. 

The appellate court held that the 
moneys collected by the defendants were 
part of the purchase price and belonged 
to the principal, and that the District 
Court for Kansas improperly sustained 
demurrers to the counts in an action 
brought to recover from the defendants. 

R. J. Higgins (F. Robertson was with 
him on the brief), appeared for plaintiff ; 
W. C. Lucas (J. H. Lucas was with him 
on the brief), for defendants. 

Before Stone and Van Valkenburgh, 
Circuit Judges, and Phillips, District 
Judge. 

The full text of the opinion of the 
court, delivered by District Judge Phil- 
lips, follows: 

This action was brought by George J. 
Downer, as plaintiff, against E. M. Good- 
win and R. E. Harman, as defendants, 
to recover moneys in the hands of the 
defendants alleged to have been paid to 
them as the agents of the plaintiff. 

The petition contains eight separate 
causes of action. The allegations of the 
first cause of action, in substance, are 
these: ‘hat plaintiff owning dnd desir- 
ing to sell certain real estate situated in 
Hamilton county, Kansas, by a contract 
in writing dated June 16, 1920, employed 
the defendants as his agents to make sale 
of said real estate; “that pursuant to 
said contract of employment as such 
agents,,and upon or about October 1, 
1920, said defendants made sale to one 
Frank B. Kretchman”’ of a parcel of such 
real estate, to-wit, the North Half of 
Section 26, Township 22, Range 40. 

That the sale of real estate so made 
was evidenced by a contract in writing 
entered into betweeri the defendants and 
Kretchman; that such contract was en- 
tered into by defendants in their own 
names without naming or disclosing the 
plaintiff as their principal; that the 
agreed purchase price was $9,600; that 
under the terms of such contract Kretch- 
man agreed to pay and did pay $1,000 
thereof to defendants at the time of the 
execution of the contract as earnest 
money, and agreed to make a further 
cash payment on or before March 1, 1921, 
and to give notes secured by a mortgage 
on the land for the balance of the pur- 
chase price; that such contract further 
provided. that Kretchman should be fur- 
nished with an abstract showing mer- 
chantable title to the premises in the 
plaintiff approved by a competent attor- 
ney of the State of Kansas. 

Payment Is Forfeited. 

That plaintiff adopted, ratified and con- 
firmed the contract entered into between 
defendants and Kretchman for the sale 
of said land. That in due time a duly 
approved abstract of title and a warranty 
deed were furnished by the plaintiff; 
that Kretchman failed and refused to 
perform the conditions of his contract of 
purchase, and made default therein; and 
that under the terms of such contract 
plaintiff elected to’ forfeit the $1,000 paid 
as liquidated damages. 

That plaintiff made demand upon the 
defendants for the payment to him of 
said sum of $1,000, that the defendants 
refused to pay the same, and that de- 
fendants are indebted to plaintiff in the 
sum of $1,000 with interest. The sec- 
ond, third, fourth, fifth and sixth causes 
of action are the same as the first, ex- 
cept as to the names of the purchasers, 
amounts paid and the lands sold. 

The seventh and eighth causes of ac- 
tion are identical with the first, except 
as the names of the purchasers, 
amounts paid and the lands sold, and ex- 
cept that they aHege in addition that the 
defendants fraudulently induced the pur- 
chasers not to carry out their contracts 
of purchase. 

Demurrers Were Sustained. 

A demurrer was interposed to each 
cause of action of the petition. The trial 
court sustained the demurrers, and judg- 
ment was entered dismissing the peti- 
tion. 

The trial court held that the parties at 
the time they entered into the contract 
of June 16, 1920, did not contemplate the 
contingency of the purchasers of such 
lands failing to carry out their contracts 
of purchase, and made no provision for 
the disposition, in such an event, of a 
part payment on the purchase price as 
between the plaintiff and the defendants, 
that there was no breach of the contract, 
and that plaintiff could not recover 
thereon. 

The sole question presented is whether 
the petition stated good causes of action 
in the several counts thereof. 

It is well settled that where an agent, 
acting within His authority as such, en- 
ters into a simple contract in his own 
name with a third person for the benefit 
of his undisclosed principal, the contract 
inures to the benefit of the principal, and 
that such principal may appear, claim 
the benefits of such contract and sue in 


his own name for a breach of the con- |} 


tract or of a legal duty growing out of 
the same. Ford v. Williams, 62 U. S. (21 
How.) 287; Salmon Falls‘ Mfg, Co. v. 
Goddard, 55 U. S. (14 How.) 446, 454; 
New Jersey Steam Navigation Co. v. 
Merchants Bank of Boston, 47 U. S. (6 
How.) 348, 878, -379, 380; Baldwin v. 
Bank of Newbury, 68 U.S. (1 Wall.) 234, 
241; First National Bank v. Federal Re- 
serve Bank (C. C. A. 8) 6 Fed. (2d) 339, 
344; Moore vy. Consolidated Products *Co. 
(C. C. A. 8) 10. Fed... (2d) 319, 320, 321, 
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Corporations 
Conversation With. Person Since Deceased Is Held Competent 


viene 
Testinony of Agent 
Ruled as Necessity 


Acceptability of Statements 
as Basis of Issuing Bonds 
in Question. 


Fipenity & DEPosit COMPANY OF Mary- 
LAND, A CORPORATION, V- D ROVERS 
State BANK, A CoRPORATION ; CIRCUIT 
Court OF APPEALS, EIGHTH CIRCUIT; 
No. 7391. 

The testimony of an agent of the de- 
fendant bank as to a conversation he 
had with one of plaintiff’s agents, since 
deceased, involving the basis for the is- 
suance of a bond, was held competent in 
this review, affirming the judgment of 
the District Court, Minnesota, where the 
witness had no disqualifying interest in 
the litigation and there was no other wit- 
ness by whom the conversation could be 
established. 

J. A. Burns (Kerr, Nelson, Burns & 
Mohan and W. T. Ryan were with him 
on the brief) appeared for plaintiff; 
Philip Stringer (T. D. O’Brien, A. E. 
Horn, and E. S. Stringer were with him 
on the brief), for defendant. 

Before Lewis, Circuit Judge, and 
Trieber and Kennamer, District Judges. 

The full text of the opinion of the 
court, delivered by Circuit Judge Lewis, 
follows: 

Plaintiff im error, who was plaintiff 
below, brought an action against de- 
fendant to recover damages and there 
was verdict and judgment in favor of 
the latter. The litigation came on in 
this way: Nolan-Smith & Company, a 
Minnesota corporation, had a contract 
with St. Paul Union Stockyards Co., a 
corporation, by which Nolan-Smith ob- 
tained permission to establish and con- 
duct the business of buying and selling 
livestock at and upon the premises of 
the Stockyards Company at South St. 
Paul, Minn. It was agreed that all live- 
stock consigned to Nolan-Smith should 
be yarded and fed by the Stockyards 
Company. Nolan-Smith agreed to col- 
lect for the Stockyards Company all 
charges for yarding and feeding, to- 
gether with freight and all other charges 
due said Stockyards Company, or for 
which Stockyards Company should be 
liable upon al lNlivestock received at its 
yards for Nolan-Smith. It was further 
agreed that Nolan-Smith should furnish 
a bond for the faithful performance of 
the contract on its part. The defendant 
in error carried\on a banking business 
at South St. Paul. It had an insurance 
department in its bank and had in its 
employ in that department Karl H. 
Trout, whose duty it was to. solicit in- 
surance of all kinds, including indemity 
bonds, such as’ the contract required of 
Nolan-Smith. The general practice in 
that regard Was to take from the party 
who was required to give the bond a 
written statement, called an application, 
showing the applicant’s financial condi- 
tion. The form of application used in 
this case had blank spaces for the dif- 
ferent items of assets and liabilities of 
the applicant and was to be signed by 
the applicant. Among other things it 
recited above the space for the ap- 
plicant’s signature that 

“The undersigned applicant for the 
bond herein described does hereby rep- 
resent that the statements made herein 
as an inducement to execute said bond 
are true.” . 

An application on the form stated was 

made out, signed by Nolan-Smith & Co., 

of date January 2, 1921, and then pre- 
sented by Karl H. Trout to Fitzhugh 
and Robert A. Burns at St. Paul, who 
were the agents there of plaintiff in 
error and who had authority to _ issue 
and deliver the indemnity bond required 
in the contract. On that application 
the bond was issued and delivered to 
the Stockyards Co. It was signed by 

Nolan-Smith & Co., principal, and by 

plaintiff in error as surety, the latter 

acting by A. H. J. Mensing as attorney 
in fact. Memnsing was the office man- 

ager for Fitzhugh and Robert A. 

Burns, and he had authority to execute 

and deliver this bond. In April, 1922, 

Nolan-Smith & Co. was adjudged _ bank- 

rupt, it had failed to meet the obliga- 

tions of its contract with the  Stock- 
yards Co,; and plaintiff in error, because 
of its indemnity bond, was required to 
pay and did pay $4,700 to the Stock- 


322; Block v. Mayor, etc., of City of Me- 
ridian, Mississippi (C. C. A. 5) 169 Fed. 
516; Great Lakes Towing Co. v. Mill 
Transportation Co. (C.C. A. 6) 155 Fed. 
11; Exchange Bank v. Hubbard (C. C. A. 
2) 62 Fed. 112, 116;2C. J. p. 873; See. 
555; 21 R. C. L., Sec. 72, p. 897. 


Plaintiff Claims Benefits. 


Under the allegations of the petition, 
which, for the purposes of the demutrrers, 
must be taken to be true, the contracts 
of sale were made by the defendants as 
the agents plaintiff. The plaintiff adopted, 
ratified and claimed the benefit of such 
contracts. 

The moneys collected by the defend- 
ants were part of the purchase price for 
the sale of plaintiff's lands and belonged 
to the plaintiff. It was the duty of the 
defendants, as agents, to account to the 
plaintiff, their principal, for moneys col- 
lected for and in his behalf. This would 
undoubtedly be true although there was 
no express provision in the contract of 
agency to that effect. ; 

It is our opinion that the several 
counts of the petition each stated a good 
cause of action, and that the demurrers 
thereto were improperly sustained. 

Whether the defendants can set up a 
setoff.or counter claim upon a quantum 
meruit for their services as such agents, 
under the peculiar facts of the case, is 
not here presented and is not decided. 

The cause is reversed with instruc- 
tions to overrule the demurrers. 

October 13, 1926, 
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yards Co. It thereupon brought this ac- 
tion agaimst the bank, alleging in its 
complaimt the facts that have been 
stated and charging therein that 
Nolan-Smith was insolvent at the 
time defendant presented application 
for the bond to its agent and at 
the time its bond was _ issued and 
delivered; that the application was neg- 
ligently, falsely; fraudulently and deceit- 
fully made out; that the true facts.as to 
the financial condition of Nolan-Smith at 
that time were well known to the defend- 
ant and its agent having charge of the 
application, or, that the defendant in the 
exercise Of reasonable care and diligence 
ought to have known that WNolan-Smith 
was them insolvent and defendant ought 
to have disclosed that fact to the plain- 
tiff; that defendant negligently, fraudu- 
lently amd deceitfully comecealed from 
plaintiff the true facts with respect to 
the financial worth of Nolam-Smith; that 
plaintiff, im becoming surety on said bond 
relied on said false, fraudulent and de- 
ceitful representations believing them to 
be true and was thereby deceived and 
damaged in the sum stated- 


Answer Admits Agent 
Was Ize Employ of Bank 


The answer, after general denials, ad- 
mitted that Karl H. Trout was in the em- 
ploy of the bank and that he transmitted 
to Fitzhugh and Robert A. Burns, agents 
of plaimtiff, the application of Nolan- 
Smith, and that the bond mentioned in 
the complaint was executed and delivered 
on that application. It alleged that the 
application was prepared by Nolan-Smith 
& Co. and from statements made by the 
officers of that company as to its finan- 
cial condition, and that Karl H, Trout, 
believing that the statememts contained 
in the application were true, transmitted 
the same in good faith to _plaintiff’s 
agents. 

The court submitted the case to the 
jury on the issue of defemdant’s negli- 
gence, but declined over objection to sub- 
mit it as an action of deceit, and the 
court’s refusal to instruet on actionable 
fraud is assigned as error. There is no 
substantial dispute about the facts, On 
November 18, 1920, Trout prepared an 
application for Nolan-Smith to American 
Bonding & Casualty Company for an in- 
demnity bond to the Stockyards Co., and 
the Bonding & Casualty Company issued 
its bond on that applicatiom. In making 
up that application Trout Listed therein 
the assets and liabilities of Nolan-Smith 
as tWey were stated to him _ by an officer 
of that company. When it came to mak- 
ing application to plaintiff in error for 
its bond ‘Trout went to Nolan-Smith for 
a statement, and its president suggested 
that the financial conditiom of the com- 
pany as stated in the application of No- 
vember 18, 1920, might be accepted by 
plaintif€ im error without the trouble of 
preparing a new one. He thought it 
ought to be accepted because less than a 
month and a half had expired. Mr. Trout 
then asked Mr. Mensing if the plaintiff in 
error would be willing to accept the 
statement of November 18. Mr. Mensing 
said it would. Thereupon Mr. Trout cop- 
ied into the application to plaintiff in er- 
ror the assets and liabilities of Nolan- 
Smith as they were set up im the applica- 
tion of November 18. It was then signed 
“Nolan-Smith & Co. By WP. L.-Nolan, 
President, Attest: Ingatius J. Nolan, 
Secretary,” and as thus made out it was 
submitted to the office of Fitzhugh and 
Robert A~ Burns and the bomd was issued 
as stated. Mr. Mensing had died before 
the trial. Mr. Burns testified that Mr. 
Trout brought the application to the of- 
fice, that he looked it over with Mr, Men- 
sing and approved it and the bond was 
issued. E¥e was asked: 

“What information did you have be- 
fore you gave your approval of this 
bond? A. The application.”” 

He said no investigation was made other 
than as set out in the application, that 
the application came from _ the Drovers 
State Bank, it was handling the Nolan- 
Smith account, and he relied on its know- 
ing the financial conditiom of Nolan- 
Smith. The applications of November 18 
and January 2 are identical as to items 
of assets and liabilities. Mfr. Trout tes- 
tified that after Mr. Mensing told him 
they would accept the statezment made in 
November he copied the items from the 
November statement into that of Janu- 
ary 2, that he got those items in Novem- 
ber from officers of Nolan-Smith & Co., 
that he believed them to be true and that 
the statement was correct, that he had 
no reason to supect they ere not cor. 
rect. There is no testimony that Mr. 
Trout stated to the agents of plaintiff in 
error when he delivered the application 
that he knew the facts therein stated to 
be true, or even that he believed the to 
be true. So far as the record shows, the 
only conversation about the matter oc- 
curred between Mr. Memsing and Mr. 
Trout when the latter wemt to see if the 
November statement would be acceptible. 
That was brief and was covered by the 
inquiry and the response of Mr. Mensing 
that it would be acceptable. Nolan-Smith 
did theix banking business ‘with defend- 
ant in error and that fact seems to be the 
main ground on which liability is claimed. 
The November 18 statement showed that 
Nolan-Smiith had on deposit with defend- 
ant bank on that day $3,675.00. In fact, 
the bank books showed a balance in fa- 
vor of Nolan-Smith on that day of more 
than $10,000. On January 2 Nolan-Smith 
were overdrawn at the bank, but there is 
no evidence that Mr. Trout knew that 
fact. He could have easily ascertained it, 
but there was no reason fox that inquiry 
after it was agreed that the Novem- 
ber statement would be accepted, Mr. 
Trout was the only person representing 
the bank who had anything whatever to 
do with the transaction, amd there is not 
the slightest proof that he or any of the 
bank’s officers had any intention of mis- 
leading or deceiving the plaintiff in error 
in procuring the bond. No statement or 
representation as to material facts was 
made by the defendant. It presented the 
written application of Nolan-Smith and 
the bond was issued on that application. 

The principles of law to be applied to 


an action of deceit are well settled. In 
U mion Pac. Ry. Co- v. Barnes, 64 Fed. 83, 
this court said: 

*<Such an action requires for its foun- 
dationa false state ment knowingly made, 
or a false statement made inignorance of 
andi inreckless disregard of its truth and 
falsity, and of the consequence such/ a 
statement may entail. The evil interit— 
the intent to deceive— is the basis of the 
action.” 

In Iprd vy. Goddard, 13 How. 198, Mr. 
Justice Catron, speaking for the court 
on this subject, said: 


Fraud Held Intention 
To Deceive By Party 


*“The gist of the action is fraud in the 
defendant, and damage to the plaintiff. 
Fraud means an intention to deceive. If 
there was no such intentio; if the 
party honestly stated his own opinion, 
believing at the time that he stated the 
truth, he is not liable in this form of ac- 
tion, although the representation turned 
out tobeentirely untrue.” 

This principle has been repeatedly ap- 
plied here. Schagun v. Scott Mfg. Co., 
162 Fed, 209, and cases there cited; Kim- 
ber v. Young, 137 Fed. 744. For cases in 
other jurisdictions see Pittsburgh L. & 
T. Co.y. Life Ins. Co., 148 Fed. 674; Penn 
Mut. Life Ins. Co. wv. Savings Bank & 
Trust Co. 73 Fed. 653; Nevada Bank of 
S. F. v, Portland Nat. Bank, 59 Fed. 338. 
The same rule is applied in the State of 
Mimnesota, where this transaction oc- 
curred In Humphrey y. Merriam, 
Minn. —, 20 N. W. 138, the Supreme 
Court of Minnesota stated the law on the 
subject, thus: 

““Assuming that the alleged represen- 
tations were made, and that they were 
untrue (of which facts there was compe- 
temt evidence), and that they were ma- 
terial( which some of them undoubtedly 
were), it was incumbent on plaintiff in 
such anaction also to prove (1) that they 
were fraudulently made; and (2) that he 
believed them, am@ relied on them in 
making the purchase. Deceit is the type 
of fraud, and an intention to deceive is a 
necessary element or ingredient. False 
representations do not amount toa fraud 
im such case unless they be made with a 
fraudulent intent. Of course, to consti- 
tute a fraudulent intent, it is not neces- 
sary that the party knew them to be 
false. The intent to deceive may be 
shown ineither of three ways: (1) That 
the party knew his statements to be 
false; or (2) that, having no knowledge 
of their truth or falsity, he did not be- 
liewe them to be true; or (8) that, having 
no knowledge of them, he yet represented 
them to be true of his own knowledge. 
In the first case there wotld be a know- 
ingly false assertion as to the facts; in 
the second, as to his belief; and in the 
third, as to his kmowledge of the fact; 
and in each case the intent to deceive 
would be a necessary inference. But in 
each case the intemt to deceive must 
exist, and must be proven. If this inten- 
tion is absent there is no fraud. Hence 
Carver honestly stated what he believed 
to be the facts, and did not mistake the 
source or extent of his information, the 
defendant is not liable in this action. 
Kerr, Fraud & M. 54, 55, et seq.; Palsey 
v. Freeman, 2 Smith, Lead. Cas. (7th 
Amer. Ed.) 92, and notes; Chandelor. v- 
Lopus, 1 Smith, Lead. Cas, pt. 1, p. 299, 
and notes; Haycraft v. Creasy, 2 East, 
923 Stone v. Denny, 4 Metc. 151; Marsh 
v. Falker, 40 N. Y- 562; Chester v. Com- 
stock, Id. 575; Meyer v. Amidon, 45 N. Y- 
169; Oberlander v- Spiess, Id. 175. 

"The evidence in this case is so volumin- 
ous that it is impossible to state it in 
full, and the different parts of it are so 
comnected that a statement ofa portion 
would give an imperfect and inaccurate 
idea ofthe case. But, after reading the 
whole carefully, we are of opinion that it 
wholly fails to show that Carvers’ repre- 
semntations were fraudulently made; that 
is, made with intent to deceive. We find 
nothing tending to show that he knew 
them to be false, or that he did not hon- 
estly believe them to be‘true, or that he 
misstated the extemt or sources of his in- 
formation, On plaintiff’s own showing 
it is clear that Carver had never been to 
the mine, and hence had no personal 
knowledge of its character and condition, 
but made his staterments upon reports re- 
ceived and information derived from 
others, and that plaimtiff knew that fact.”” 

Inm the case under consideration there 
is no evidence that defendant's agent 
made any statement or representation 
further than delivering to the agents of 
plaintiff in error the application of 
Nolan-Smith. wherein it averred that the 
statements therein made were true. And 
it conclusively appears that plaintiff’s 
agents acted solely on that application 
in issuing the bond. They knew the 
statements-thereim as to the financial 
condition of Nolan-Smith were the state- 
ments and representations of Nolan- 
Smith and not of the bank or its agent. 
W here the written statement of a third 
party is presented by one of the parties 
to a transaction it does not bind the 
latter as his statement unless he vouches 
for its truthfulness. In Lundy y. Surls, 
..- Ia,.,.., 123 N. W. 387, the vendor 
in negotiating a sale of real estate de- 
livered to the vendee an abstract of title 
to the land, which recited that it con- 
tained 156.69 acres. After the deal was 
closed it was found by actual measure- 
ment that there Were only 132 acres. 
The trial court instructed the jury: 


K rrowledge Not Support 
To Action For Deceit 


“<If you find that the defendant de- 
livered such abstract to the plaintiff at 
the time of the negotiations between 
them, and that at the time he so de- 
livered such abstract he knew that it 
comtained such statement concerning the 
acreage, and if the plaintiff at the time 
read such statement in the abstract, then 
the delivery of such abstract under such 
cirecunstances would amount to a repre- 
semtation on the part of the defendant 
that the tract in question did contain 
156.69 acres. 

This was held to be error, although 
the party who delivered the abstract 
migcht have known that the statement 


as to acreage was not true. Those facts 
would not support an action of deceit. 
In Connel v. El Paso Gold Mining & 
Milling Co., 83 Colo..30,... Pae. ..., it 
appeared that Connell sold a mining 
claim to the Mining & Milling Company. 
During the negotiations a plat of the 
claim was presented by Connell which 
showed that a shaft had been sunk on 
the clam. The purchaser knew that the 
plat had been made by a third party. 
Comell did not ‘represent, of his own 
knowledge, that the shaft was on the 
claim. It waS held that he was not liable 


| in an action of deceit. 


In Ristvedt v. Walters, ... Minn. ..., 
178 N. W. 166, one of the parties to an 
exchange of reai estate presented dur- 
ing the negotiations typewritten sheets 
describing the condition and character of 
the land. The other party knew that 
these sheets had been prepared by a 
prior owner of the land. The court in 
that case said: 

“The representations concerning the 
character and condition of the land were 
contained in certain typewritten sheets 
presented to George 0. Ristvedt during 
the negotiations preceding the making 
of the contract. It is not claimed that 
these representations were true, but they 
were copied from applications for loans 
made by prior owners of the land which 
fact was communicated to George 0. 
Ristvedt when they were presented to 
him, and defendant contends that hav- 
ing disclosed the source of his informa- 
tion he is not answerable in damages 
because the information proved to be 
untrue. If the evidence showed nothing 
more his position would undoubtedly be 
well taken. Humphrey v. Merriam, 32 
Minn. 197, 20 N. W. 138; Petrie v.. Clarke, 
126 Minn. 119, 147 N. W. 1097.” 

See also People’s National 
Central Trust Co., ... Miss. 
W. 618; Jeffries v. Stromme, 
..., 204 N. W. 541. 

There is no evidence tending to prove 
a general and well known custom or 
practice that the agent, before present- 
ing an application, should investigate 
and find out Whether the statement of 
facts contained in it were true. What 
evidence there is on the subject has a 
contrary.tendency, that it was not the 
custom or practice for the agent to do so. 

No point has beén made that the com- 
plaint contains but one count, and plain- 
tiff is contending the court erred because 
it did not submit issues on two different 
and distinct causes of action; amd so we 
pass that question. On the facts in the 
record there is no proof that would sus- 
tain a finding that defendant made false 
representations ‘with intent to mislead 
and deceive the plaintff, nor could that 
intent be reasonably inferred from the 
circumstances of the transaction. The 
court did not err in refusing to submit 
that issue. 

Error is assigned that the court per- 
mitted Karl H.- Trout to testify to the 
conversation he had with Mr. Mensing 
about accepting the November 18 state- 
ment instead of obtaining a later one 
from Nolan-Smith as of the date of the 
application. Mr. Mensing was deceased 
and the Minnesota statute is relied on. 
The statute, sec. 9817, Gen. Stat. 1923, 
so far as material, is this: 

‘It shall not be competent for any 
party to an action, or any person inter- 
ested in the event thereof, to give evi- 
dence therein of or concerning any coh- 
versation with, or admission of, a de- 
ceased or insane party or perswn, rela- 
tive to any matter at issue between the 
parties.” 

The competency of a witness testify- 
ing in any civil action in the courts of 
the United States is determined by the 
laws of the State in which the court is 
held. R. S. See. 858, U. S. Comp. Stat. 
Sec. 1464. This Minnesota statute has 
been considered and construed by the 
Supreme court of that State. Im Darwin 
v. Keigher, Minn. .., 47 N. W. 314, the 
court said: 


Bank v. 
Ne os 
Minn. 


Common Law Rule 
Extended to Parties 


“Our statute extends the rule of the 
common law as to the competency of wit- 
nesses, and, in general, neither the par- 
ties to an action nor those who may be 
interested in the event of it are excluded 
from being witnesses. This general rule 
is, however, qualified by the provision 
that ‘it shall mot be competent for any 
party to an action, or interested in the 
event thereof, to give evidence therein 
of or concerning any conversation with, 
or admission of, a deceased or insane 
party or person, relative to any matter 
at issue between the parties.” Gen. St. 
1878, «. 73, sec. 8. The plaintiff’s agent 
was competent to testify as to the con- 
tract unless: he -was either a party to 
this action or was interested in the event 
of it, and hence within the above-recited 
statute. He was nota party, buta 
stranger, to the action; nor was he, so 
far as appears, ‘interested in the event 
thereof.’ The meaning of this language, 
used in respect to the competency of per- 
sons to testify, was well understood when 
the rules of the common law _ were 
changed by statute, and it bears the same 
meaning in the’ statute as when used 
under the common law with reference 
to the same subject. Referring to this 
statute, it was said in Marvin v. Dutcher, 
26 Minn. 3891, 4 N. W. Rep. 685, that, 
to exclude one as a witness on the ground 
of interest in the event of the litigation, 
‘it must appear that he has something 
to gain or lose by the direct legal opera- 
tion and effect of the judgment to be 
rendered therein, or that the _ record 
thereof can be used for or against him, 
as evidence upon the fact of partner- 
ship (to which the testimony was di- 
rected) in some other action or proceed- 
ing\in which it may be brought in ques- 
tion” This is in accordance with the 
common-law rule as to the disqualifica- 
tion of interested witnesses. 1 Starkie, 
Ey. 108, 107; 1 Greenl. Ev. Sees, 386, 
389, 391. While we have set aside the 
common-law rule that persons interested 
in the event of an action are generally 
disqualified from testifying therein, we 
have preserved that rule of disqualifica- 
tion to the extemt of declarng that per- 
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Affirms Judgment 
Of District Court 


Minnesota Statute Overruled 
as to Incompetency of 
Such Evidence. 


sons interested in the event of the action 
shall not be permitted to testify as to 
conversations with or admissions of de- 
ceased parties or persons, relative to the 
matter in issue. As to the ground of 
disqualification, as to the nature of the 
interest which renders a person incom- 
petent, the statute has not been changed, 
but has been framed in accordance with 
the common law. But at common law 
the agents of the parties to actions were 
not, by reason of their agency, deemed 
to be interested in the event, nor ren- 
dered incompetent to testify concerning 
their doings in behalf of their princi- 
pals.”’ 

Starkie on Evidence, Vol. 1, p. 103, 
et seq., discusses at length the rule at 
the common law on the incompetency of 
a witness because of his interest in the 
subject matter in litigation. He says 


it is the genéral rule that where a ser- | 


vant acts for his master in the common 
course of business he is competent from 
the necessities of the case, that 

“The rule extends to all acts done by 
the agent, as far as he acts according 
to the direction of his principal in the 
usual course of business. But where an 
action is brought against the principal 
for the negligence of his agent, and 
evidence has been’ given of such 
negligence,, the agent is in_ general 
incompetent without a release, for 
there the verdict against the principal 
would be evidence in an action brought 
by him against the agent and the excep- 
tion from necessity does not apply, be- 
cause culpabble acts of negligence and 
misconduct are not to be considered as 
arising in the common and ordinary 
course of dealing.” 

In support he cites Morish v. Foote, 
2 Moore, 508, which was an action for 
negligently driving a mail coach against 
the plaintiff's wagon. The -waggoner 
was held to be incompetent although he 
swore that he left sufficient room for 
defendant’s mail coach, and although the 
jury found by their verdict that he 
was not to blame. And so, he announces 
the rule ‘that where the witness would 
be liable over to the party calling him, 
in respect of some breach of duty on 
the part of the witness involved in the 
issue, he is then an incompetent wit- 
ness. 

Relying upon this rule at the common 
law it is argued that Trout was inter- 
ested in the result of the litigation, which 
charged his principal with negligence, 
and in the record to be made in the case, 
because he would be liable over to 
his principal and the record would 
be evidence against him of the damages 
which his principal had sustained. It 
is further said that in the two Minnesota 
cases cited above the actions were not 
for negligence against the agent’s prin- 
cipal. The adjudications here, State 
and Federal, have not followed, to 
its full extent, the rule as it is 
stated by _ Starkie. They _ give 
greater emphasis to the necessities 
of the situation, and appear to 
hold that the disqualifying interest is 
an interest of the witness in the result 
of the cause on trial, by which he would 
suffer direct and certain gain or loss; 
that if he have “an interest only in the 
question and not in the event of the suit, 
he is competent.” Evans v _ Eaton, 7 
Wheat, 356, 425; Owings v. Speed, 5 
Wheat. 240; Cookendorfer v. Preston, 4 
How. 316; Strafford Bank v. Cornell, 1 
N. H. 192; United States Bank v. Stearns, 
15 Wend. 315; Franklin Bank v. Free- 
man, 16 Pick. 532. In Owings v. Speed, 
Chief Justice Marshall, speaking for the 
court, said: 


Apparent Witness 
Had No Interest In Suit 


“It is so apparent, that the witness 
had no interest in the suit in which he 
was examined, and it is so well settled, 
that only an interest in that suit could 
affect his competency, as to make it un- 
necessary to say more, than that the 
court committed no error in permitting 
his testimony to go to the jury.” 

In the Strafford Bank case Cornell was 
sued in assumpsit on a lost note. The 
bank called as a witness its cashier, and 
it was objected that he was incompetent 
because his testimony might tend to dis- 
charge him from being liable for his 
negligence. The court said: 

“It is a general rule that all witnesses 
interested in the event of a cause are 
to be excluded from giving evidence in 
favor of the party to which their in- 
terest inclines them. But this general 
rule has exceptions, and it is the con- 
stant practice totadmit agents to be 
witnesses for their principals, and serv- 
ants for their masters, without a re- 
lease, although their evidence may tend 
to discharge themselves. This excep- 
tion is allowed from necessity, and for 
the sake of trade and the common usage 
of business. The witness in the present 
case comes. within the exception. The 
cashier of a bank is the agent and serv- 
ant of the corporation, who transacts 
a great portion of this business, and 
when a paper has been lost by accident, 
or an over-payment has been made by 
mistake, is often the only person who 
Yan explain how it may have happened, 
end it would be extremely inconvenient 
to deprive the corporation of his testi- 
mony im every case when he may by 
possibility be presumed to be liable for 
negligence.” 

The facts in United States v. Stearns, 
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Searches 


Seizures 


‘Absence of Record # 
Held to Void Appea 


Motion For New Trial Der e 
By Appellate Court In — 
Iturrino Case. §; 


GONZALO ItuRRINO V. UNITED STATES ¢ 
AMERICA; CircUIT CouRT OF AP 
First Circuit; No. 1915. 

A judgment of the District Court 
Porto Rico, in which the plaintiff 
error was found guilty of unlawful poi 
session of liquor, was affirmed in thi 
view by the Appellate Court. I 

Before Bingham, Johnson and Ande 
son, Judges. ; 


The full text of the opinion of 
court, delivered by Judge Bingham, fo 
lows: 

This is an information filed by t 
United States District Attorney" #e 
Porto Rico containing three counts. 
first count charges the defendant wi 
the unlawful possession of intoxicatini 
liquor, and the other two counts charg 
unlawful sales. The defendant was fo 
guilty on the first count and not guilt 
on the remaining counts, and was se 
tenced to pay a fine of $500 and costs. 


The error assigned is that the cou 
erred in not granting the motion for 
new trial. The motion for a new tri 
was based on the grounds (1) that th 
court erred in not quashing the searc 
warrant in the case, and (2) in.not-d 
structing the jury that the possession o| 
the liquor in a private dwelling is lawf 
and that the Government must proverbe| 
yond reasonable doubt that its possessio 
was unlawful. . 


The search warrant is not set out i 
the record and the same is true as t 
the instructions given or requested. “A 
a rule the denial of a motion for a nev 
trial is discretionary and presents ni 
question for the Appellate Court; but, i 
this were not so, the questions he 
sought to be raised by the motion could 
not be considered and determined ever 
though they were properly saved at th 
trial. Without the search warrant ‘and 
the return thereon it can not be deter 
mined whether the warrant was properl 
issued and served, and we are equall 
without means of knowing what the cou 
instructed or was requested to instruc 
the jury. Under these circumstances the 
judgment of the District Court must be 
affirmed. 

The judgment of the District Court i 
affirmed. 

November 4, 1926. 
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15 Wend. 315, are like those in the Straf. 
ford case. The witness was held compe 
tent. : 

In the Franklin Bank case the bank 
called its cashier as a witness. Agai 
it was argued that the cashiér would be 
personally liable to the bank in event it 
failed to recover against Freeman,.and 
for that reason he was not a competen 
witness. In response to the contention’ 
it was said: 

“If the plaintiffs should recover it will 
be for their own use. If the plaintiffs 
should fail, and if they should suesthe 
witness upon his bond, or misconduct 
in his office of cashier, this verdict could 
not be given in evidence for or against 
him. The plaintiffs would be required to 
support their action, and the defense 
would be sustained by other evidence.” 

The action there was assumpsit. to 
recover the amount of two checks which 
the cashier had accepted. Aes 

In the Cookendorfer case the action 
was against the indorser on a note, and 
there was a question whether the notary 
who made the protest had acted in time. 
The note had been left at the bank for 
collection and it called the notary~to 
make the protest. He was called as a 
witness and it was urged that he was 
incompetent as such. For the purpose 
of binding the indorser it was claimed 
he was the bank’s agent, and that a bank 
which receives a note for collection is 
liable as for negligence if it fail in tak- 
ing the proper steps to charge the ‘in- 
dorser. Cases were cited to sustain the 
point. It was further argued that, the 
notary was also liable directly to. the 
holder of the paper for negligence, and 
thus imcompetent. The court said: 

“A notary is a competent witness..on 
the same ground that other agents’ are 
admissible. They are always responsible 
to their principals for gross negligence, 
and yet, from the necessity of the case, 
they are competent witnesses to prove 
what they have done in the name of their 
principals.” 

The plaintiff called Trout as a wit- 
ness and announced that it did so.for 
cross-examination. We _ presume this 
was done under the Minnesota stattte 
which we considered in Davidson &'S. 
Co. v. United States, 142 Fed. 315. That 
statute provided that a party mightéall 
for cross-examination the directors, offi- 
cers, superintendents or managing agents 
of a corporation, on the ground that they 
were adyerse witnesses. We ‘sus- 
tained the statute as being appli- 
cable to procedure in the Federal 
court. Plaintiff’s counsel interrogated 
Trout at length and in great detail about 
the entire transaction. While being so 
examined Trout said that he went’ to 
Mr. Mensing and inquired whether they 
would write the bond on the strength of 
the November 18 statement, and“they 
said they would. Counsel for plaintit® 
moved that the answer be stricken, be- 
cause Mr. Mensing was then decedsed. 
Trout later repeated his conversation 
with Mr. Mensing in answer to questions 
by defendant's counsel, to which objec- 
tion was made and exception § 
There was no other witness by whom 
conversation could be established, 
was most material to defendant’s 
The reason for the rule of necessity” 
mitting an agent to testify is here den 
strated; and the agent, not having a 
qualifying interest in the litigation,” 

a competent witness. The assi 
without merit. The judgment is 

October 22, 1926, 
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1 emicals Are Used 
“Instead of Oil in 


Treatment of Ores 


Bureau of Mines Details 
Progress Made in Flota- 
tion Process in Last 
Two Years. 


The Bureau of Mines, Department of 
pmmerce, in a statement just issued de- 

ing the progress in the use of the flo- 

fon process for treatment of ores, de- 
Jares that flotation has developed rap- 
ily in the last two years and on a more 
jentific basis than ever before. 


Th cooperative work of the Bureau of | 
Mines with a commercial chemical con- | 


ern, it is said, his made known for the 


first time the definite and positive action 


of various chemicals on the surfaces of | 
is now | 


| German Dye Trust 


arious sulphide minerals. It 
possible, the Bureau declares, 
miserals without oil, which 
formerly used. 

Full Text of Statement. 
The full text of the Bureau statement 
ws: 

Ene total quantity of ore reported to 
he Bureau of Mines, Department of 
Sommerce, as being treated by flotation 
in 1925 was 45,490,331 tons, from which 
2,790,526 tons of concentrates were ob- 
tained. 
erators whose output represents prob- 
ably 98 or 99 per cent of the total 
amount of. ores treated by the flotation 
process. 
sumed was 81,666,967 pounds. 


to float 
has been 


Large quantities of reconstructed oils, 
sodium and barium sulphide and calcium 


polysulphide, pine oil, xanthate, lime, re- | from Berlin by Trade Commissioner W. 
soda ash, copper sulphate and zinc sul- | T. 


fined coal tar oils, hardwood creosotes, 


phate were also used. 


Flotation has developed rapidly and on | 
a more scientific basis than ever before, | 


states Thomas Varley, metallurgist, Bu- 


reau of Mines, in a summary of the situ- | 


ation. Perhaps more fundamental and 
useful data have been uncovered during 
the past two years than in all the years 
the art has been practiced. 

The Bureau of Mines, at its Inter- 
mountain Experiment Station, Salt Lake 
City, Utah, in cooperation with the De- 
partment of Metallurgical Research, 
University of Utah, has followed a defi- 
nite program on flotation fundamentals 
based on the use of pure minerals—pure 
gangue materials and soluble constitu- 
ents common in ores. 

Tell of Results of Tests. 

Cooperative work of the Bureau of 


Mines and a commercial chemical con- | 
cern has also made known for the first | 


time the definite and positive action of 


i icals on the surfaces of va- | ; ri 7 : 
yarious chemicals 0 | question of a fusion at any time for 


rious sulphide minerals. Cyanide com- 
pounds alone and in conjunction with 
other chemicals have been studied. The 
work has hada ready application in flota- 
tion plants. 

In past years flotation has been re- 
ferred to generally as “oil flotation”—to- 
day it might be more properly called 
“chemical flotation.” Minerals can be 
floated today without oil. Chemicals 
alone will do the work, showing how 
little was truly known about the process 
heretofore. The term ‘“‘reagents,” 


both chemicals and oils. 

Another outstanding feature regarding 
the ‘use of flotation reagents is the rad- 
ical drop in “pounds per ton” of reagents 
used in 1925 as against 1924. The fig- 
ure for 1923 was 4.2680 pounds of total 
reagents per ton of ore treated, for 1924 
it was 3.9618 pounds, and for 1925 it 
was 1.7952 pounds per ton of ore treated. 

Gives Cause of Decrease. 

The principal reason for this decrease 
in amount required to treat a ton of ore, 
is that crude oils, heavy oils and acids 
have practically been eliminated. Smaller 
amounts of refined coal-tar oils, wood 
creosotes, pine oils, and some recon- 
structed oils constitute the greater bulk 


of oils used—these being used pri¥ci- 


pally as frothers, and in small amounts 
averaging very close to 0.07 pound per 
ton of ore treated. Chemicals, 
under trade names such as xanthate, 
T & T (a mixture of orthotoluidine and 
thiocarbanilid), X-Y mixtures and oth- 
ers, are generally used. For differential 
flotation cyanide, zinc sulphate, copper 
sulphate, etc., are largely used as either 
depressing or accelerating reagents. 

In order to counteract objectionable 


soluble materials present either in the 


ore or the mill water, modifying reagents 


are used to “condition the pulp” and by ' 
interference of | 


neutralization prevent 
such soluble materials. Reagents of this 
type are soda ash, sodium silicate, so- 
dium sulphite, crude soda, lime and acids. 
In this connection, lime is generally re- 
garded as a “chemical,” on account of 
its action on the minerals, and its reac- 
tions with acidic solutions or 
salts in the ore. 

The year 1925 saw the passing from 
acid to alkaline circuits. Chemical flota- 
tion agents and conditioning agents have 
proved far more effective when used in 
alkaline pulps. Lime, as compared with 
acid, is much cheaper, and can be handled 
and stored much more easily and safely 
than acid. Lime can be manufactured 
in almost any locality, and procured more 
readily than acid. Nearly all big opera- 
tors have their own lime plants now and 
several are manufacturing their own 
reagents. 

The relative floatability under a stand- 


ard set of conditions has been determined | 


fox most sulphide minerals, also for 
some of the more common gangue con- 


stituents such as silica, siliceous mater- | 


ials free from mineral, calcite, limestone 
and others. 
positive action on minerals—really a dif- 


ferent action on each, and it is this fact | 


that is taken advantage of in differential 
flotation work. Different oils have a 
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of different minerals and thus assist the 
chemicals. 


Ratio of Concentration is High. 


Elimination 


The ratio of concentratién in flotation, | 


is comparatively high because high-grade | 


| products are constantly being obtained 


more free from undesirable minerals and | 


gangue than heretofore. In 


was attained. This ratio is much less 
than that for the 1924 figures, which was 
19.626 to one, and is lower 


for 1923, which was 17.730 to one. 


| 
' 
| 
| 
| 
| tons of ore into one ton of concentrates 
| 
| The 


low average ratio for 1925 is partly due | 
to the increased tonnage of. lead-zinc- | 


iron ores treated. Some of these ores are 
more than 50 per cent mineral, and by 
the removal of three concentrates— 
namely, lead, zinc and iron products—the 
concentration ratio is reduced materially. 
Copper ores, of which 46,175,198 tons 
were treated by flotation in 1925, consti- 
tuted the great bulk of ore so treated. 
Detailed information in regard to the 
consumption of reagents used in flota- 
tion in 1925 is contained in Serial 2777 


eaitt, 


merce, Washington, D. C. 





Returns were received from op- | 


The quantity of reagents con- | 
Sulphuric | 


acid, of which 40,028,170 pounds were | 


r r c. | mp 
used, was the most popular reagent. | ests enterad into by the Riebeck Lignite 


| sires, 
| 1,000-mark Riebeck shares. 


as | 
used by the Bureau of Mines, includes | 


many } 


soluble | 


Chemicals seem to have a | 


And Lignite Works 


Combine Interests | 


Ratio Fixed for Dividends of 
Two Companies at Meet- 
ing on Compromise 
Basis. 


Approval of the community of inter-| pram of the country has been handled in 


large part by extension of the building | 
season into the winter months; this has | 
has a stabilizing effect upon prices and | é e Si 
| cuts out the ultra-violet radiation. 


Works with the German dye trust is re- 
ported to the Department of Commerce 


Daugherty. In the following report 
Mr. Daugherty gives details of the ar- 
rangement: 

At a general meeting on 
29 of the A. Riebeckschen Montanwerke 
A. G. Halle-Saale unanimous approval 
was given to the proposal to effect a com- 
munity of interests between Riebeck and 
the German Dye Trust, or “Interessenge- 
meinschaft Farbenindustrie A. G.,” 


Frankfort on the Main. 


Dividends to Be Changed. 

Dividends by Riebeck and “Farben” 
will be reordered in a ratio of 6:10. The 
agreement is retroactive to April 1, 1925, 
so that the Riebeck shareholders receive 
a dividend of 6 per cent on last year’s op- 
eration, the I. G. or Dye Trust have de- 
clared 10 per cent. From April 1, 1930, 
Riebeck shareholders can exchange their 
| shares for Dye Trust shares in the ratio 

| of 1,000 marks: 600 marks dye shares. 
On the other hand, the Dye Trust is 
authorized to demand of Riebeck’s ad- 
ministrative council that it put up the 
shareholders’ vote, in general meeting. If 
the meeting declines to vote a fusion, the 
I. G. is empowered to acquire Riebeck’s 
mining rights, plants, etc., at the last 
balance sheet value. In this eventuality 


| the I. G.’s bank, the “Laenderbank,”’ must 


pay each Riebeck shareholders, if he de- 
600-mark dye trust shares for 


About four-fifths of Riebeck’s capital, 


September | fact 


than that. 


{ 


copies of which may be obtained from | 
the Bureau of Mines, Department of Com- | 


1925, an | 
average concentration ratio of 16.301 | 


‘Instances Are Given 
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Waste 


Foreign Trade 


Secretary ‘Hoover Tells How Scientitie Research 


Is Aiding in Elimination of W 


Of Cost Reductions 


Safety of Workers Also Found 
Increased By Efforts of 
Federal Scientists. 


Progress made by the Department 
of Commerce in its campaign against 
waste in industry is described in 
part of the annual report of Secre- 
tary Hoover. 

In the section of the report printed 
in the issue of November 11 Mr. 
Hoover told of some of the industries 
that have benefited through adop- 
tion of standardization and simpli- 
fied practices, and described steps 
now being made to increase efficiency 
still further through these means. 
The report concludes as follows: 

In June, 1923, the seeretary appointed 
a committee of leading business and labor 
upon “Seasonal opera- 
in the construction industries.” 
(See Annual Report for 1924.) This 
committee, after exhaustive investiga- 
tion, made most important recommenda- 
tions. The better understanding of the 


representatives 
ion 


| problem brought about by the commit- 


namely, 39,0299 9marks, was represented | 


at the meeting. Little enlightenment is 
had, however, on actual ownership of re- 
ported capital. The “Laenderbank” re- 


| ported 10.9 million marks representation; 


Darmstaedter Bank, Berlin, 4.4 millions; 


| Darmastaedter Bank, Halle, 3.5 millions; 


“Berliner-Handelgesellschaft,” 
lions; Hallescher Bank-Verein, 
lions; Commerzbank, 1.8 
Deutsche Bank, 1.5 millions; 
and Diskonto, one million each. 
Compromise Is Effected. 

General Director Hoffman of Riebeck 
spoke of negotiations with the I. G. that 
ended in a compromise acceptance. At 
first Riebeck stood for a 7 to 742:10 ra- 
tion, while the I. G. stood for a 2:1 ra- 

| tion. After deliberating the more advan- 
tageous outlook of the I. G., a 6:10 ra- 
tion was agreed upon. 

Hoffman states that the I. G. profits 
were more promising than Riebeck’s, con- 
sidering the foreign business of the for- 
mer and its new expansion policies, that 
| Riebeck was financially more embar- 
| rassed than the I. G. and, finally, that the 
| I. G.’s “oil from coal” 
| very keen competition. 


‘Efforts Are Cited 
To Check Thievery 


6.4 mil- 
3.8 mil- 
millions; 
Dresdner 


Department of Justice Outlines 
Operations to Stop Robbery 
of Interstate Shipments. 


Instances of the work being done by 


plans might offer | 


| The research-associate plan has proved 


tee’s 
tive activities established in “follow-up” 
in the most important localities have had 
a marked effect. 

The annually enlarged building \pro- 


given increased annual earnings to work- 
ers, not only in construction but in the 
construction-material industries. The 


: : pe : ae 
price of most building materials has, in | > 
same method, for the purpose of map- 
| ping areas and contours of watersheds, 


decreased the large in- 


creased demand. 


despite 


Closely following the recommendations | ha 
| commercial activity. 
| est difficulties to overcome is the dis- 


of the committee on seasonal operation 
in the construction industries, the Asso- 
ciation of Railway Executives declared 


its ifterest in placing maintenance of | : ; 
| used for enlarging the original photo- 


way and construction repair work on as 
nearly a stable basis as possible. The 
subject was brought before meetings of 
railway officials and technical experts, 
and the practical results are shown by 


the fact that for every hundred men em- | 
ployed during the most active month of | 
the years 1924 and 1925, respectively, 78 | 


and 77 men were employed during the 
least active month. 

In 1922 and 1923 the corresponding 
figures were 69 and 70. 
monthly variation from the yearly mean 
has decreased from 11.4 per cent to 8.2 
per cent in five years. This one field in 
which the regularity of employment of 
several hundred thousand men is af- 
fected is a concrete illustration of what 
has been accomplished in a branch of 
the public utilities where stable opera- 
tions are especially hard to maintain. 

The progress 


diffusion of knowledge among men.” It 
is not simply the question of applying 
present day science. We must add to 
knowledge through research in pure 
science. The improvement of some ma- 
chine or process is of great value to the 
world, but the discovery of a law of na- 
ture, applicable in thousands of instances 
and forming a permanent and ever 
available addition to knowledge, is a far 
greater advance. 


Fund Being Raised 


For Work In Universities 
Perhaps the most notable event in the 
expansion of scientific research during 
the year was the establishment of an 
important committee for the enlarged 
endowment of research in pure science 
through the National Academy of Sci- 
ences, upon which the Secretary of 
Commerce is chairman. 


$10,000,000 to $20,000,000, to be 
pended over a period of 10 years, mainly 
through American universities. 

The Department conducts through the 
Bureau of Standards a large amount of 
research work, mostly of 
character. 


institutions. Some indications of the 
work of the bureau in this direction are 
shown by the following: 

One of the most effective developments 


for which the cooperation with Ameri- | 


can industries in research is through the 
system of research associates. During 


the past year there were stationed at | 


the Bureau of Standards 62 
associates, representing 38 


of these 
industries. 


| most successful in making available to 


| the Bureau of Investigation of the De- | 


| partment of Justice in the checking of 
thievery from interstate commerce have 
| been cited by the department. 
| The full text of the department’s state- 
| ment follows: 

According to the records of the Bureau 


, was actively carried 


our industries the unusual research facil- 
ities of the Bureau. Since the results 
are all published for the benefit of every- 
one interested, the work has an influ- 
ence which is hard to overestimate. 
Research on improving the wearing 
quality of United States paper currency 
on in cooperation 
with the Bureau of Efficiency, the Treas- 


| ury Department, and the manufacturers 


of Investigation, Department of Justice, | 


showing the operations in the field in ef- 


| shipments, Fred Peeples, who has been | 


| a fugitive since February 10, 1925, and 
who was wanted for alleged theft from 
an interstate shipment moving by rail- 
road near Gavin, Okla., recently was ar- 
rested charged with complicity in a safe- 
blowing robbery at Memphis, Tenn. 
Other members of the party charged 
with the robbery of the car are Mike 
| Beavers, Howard Knight and Roy Brown. 


| serving 
crimes. 

A report comes from Atlanta, Ga., of 
the conviction there of Otis Webb of a 


sentences imposed for 


slightly different action on the flotation i theft from interstate shipment, and he 


1 | has received a sentence of three years 
| ferts to check thievery from interstate | 


of the paper. Study of the paper-making 


in the Atlanta penitentiary. 
Another case of thievery from inter- 


| state shipments reported to the bureau 
| is that of Lyle Benson, who was a truck 
| driver in Detroit, and Glen Thompson, 


| his companion. 


They were convicted of 


| stealing from interstate shipments, and 


Benson received a year-and-a-day sen- 


| tence, and Thompson was sent for two 


Two of these are now in the penitentiary | 
other | 
| in 


years to the Leavenworth penitentiary. | 


It is alleged that their plan of opera- 
tions was for Benson to go to various 
freight depots and engage deliverymén 
conversation relative to imaginary 
shipments, while Thompson would steal 
whatever packages were handy and put 


| them in the truck. 


| shrub 





| and the like, is mandatory. 
exhaustive report and the coopera- | 





|} a war-time activity 


The average | 


of civilization depends | 
in large degree upon “the increase and | 


‘Bids Are Rejected 


This committee | 
is endeavoring to secure a fund of from | 
ex- | 





industrial | 
The projects undertaken are | 
of a type not within the scope of private 





processes in the Bureau's semi-commer- 
cial mill led to commercial production of 
currency paper having double the former 
strength, with no increase in cost of 
production. 

In cooperation with the 
Mexican Rubber Co., a study is 
made of the properties of guayule rub- 
ber. The use of guayule in place of 


Hevea rubber would prove of great eco- | 


nomic value to the United States, as the 


successfully grown in southwestern 
United States, California and in Mexico. 

The first 
of crystalline levulose has been as- 
sembled at the Bureau. The important 
fundamental problem in this develop- 
ment is the determination of an eco- 
nomically sound method of extraction 
of the levulose from the raw material. 
Experiments on the diffusion method 
of extraction used in the beet-sugar in- 
dustry have been carried to point 
where it has been definitely determined 
that the results are complete and eco- 
nomically sound. 


a 


Blue Glass Developed 
For Use In Welding 

The use of goggles or glasses for pro- 
tecting the eyes of workmen engaged 


} in electric or acetylene torch welding 
} and 


cutting, reduction furnace work, 


The glass 
used for protecting against the in- 
visible ultra-violet ray is usually brown, 
which does not afford metallurgical fur- 
nace Workers satisfactory contrast be- 
tween the melt and the furnace walls, 
hence they are likely to remoye the 
glasses at critical times. The Bureau 
has developed a blue glass which affords 
the proper contrast and at the same time 


Surveying by aerial photography is 
of supreme im- 


portance. Peace-time surveying by the 


woodland, etc., has become an important 
One of the great- 


tortion which the best photographic 
lenses introduce, especially the lenses 


graph. The Bureau has succeeded in 
practically eliminating this distortion 
without introducing other harmful aber- 
rations, by inserting at the proper place 
in the camera, a plate of glass of proper 
thickness. This device reduces the fly- 
ing time in taking aerial photographs 
to about one-half that necessary before. 


from which it is produced can be | 


plant for the production | 


| 


Continental | 
being | 





On the general problem of reduction | 


of radio interference the Bureau’s work 
during the year has been directed largely 


to the holding of broadcasting and other | 


transmitting stations exactly on their as- 
signed frequencies. Marked progress in 
the actual operation of the country’s 
radio stations in this respect has been 
made possible primarily through increas- 
ing the accuracy of the Bureau’s fre- 
quency standards and certain procedures 
adopted for their dissemination and ap- 
plication. 

Several contributions were made to the 
knowledge of the vagaries of radio-wave 
propagation. A study on a nation-wide 


scale of the effects of high-power broad- | 


casting was directed by the Bureau. 


| This definitely established that certain 


deleterious effects that had been antici- 
pated through the use of many kilowatts 


of power did not exist, and also that high | 


power does not bring with it a cure for 
radio fading. 
of received signal intensity remains as 
the principal obstacle to radio develop- 


; ment, and the Bureau, with the coopera- 
| tion of 20 laboratories in universities and 


other places, has made a concerted at- 
tack on this problem. In connection with 
this, studies of the peculiar behavior of 


For Steamship Lines 


Shipping Board Rules None 
Was In Compliance With 
Terms Advertised. 


a ——— = 

The United States Shipping Board 
has rejected all bids for the American 
Republics Line, the American Dispatch 
Line and the American Delta Line. 
Two bids were received, but the board 
held that neither one complied with the 


| terms and specifications set down in the 


advertisement for bids. 
The full text of the official announce- 


| ment is as follows: 


Bids for allocation of the American 
Republics Line, the American Dispatch 
Line, and the American Delta Line were 
received by the Shipping Board today 


chase of these services. Chairman 
O’Connor announced at the close of a 
special meeting called for the receipt 
of bids that all had been rejected since 
they did not 


and specifications contained in the ad- 


| vertisement. 


The Munson Steamship Line offered 





| erflarged 


aste From Industry 
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Cooperative Selling 
Is Now Being Tested 


Committee Seeks to Improve 
Annual Marketing of 
California Grapes. 


very high frequencies or 
were also made. 

A number of advances were made in 
the technique and applications of the 
radio-direction findér, one of the main 
reliances of the future for both marine 
and air navigation. Special develop- 
ments extended the frequency range in 
which it is possible to do accurate di- 
rection finding. Direction finders of spe- 
cial design for several types of service 
were developed for the Coast Guard, the 
Navy, and the Signal Corps. 


short waves 


Tests Now In Progress 
To Improve Bricks 

Special attention being given 
present to the measurement of 
strength of brickwork under compres- 
sion. Test walls are built and aged, 
and then subjected to a slowly increas- 
ing load in the testing machine until 
they fall. The machine used in this 
work has a capacity of 10,000,000 pounds 


is at 


in compression, and is the largest test- | 


ing machine in the world, The program 


is being carried out in cooperation with | 


the Common Brick 
sociation. 

The work on dental materials 
made possible the writing of definite 
specifications for dental amalgams, and 
has also been of material assistance to 
the Veterans’ Bureau and other Gov- 
ernment department securing high- 
grade gold alloys for dental purposes. 

Heat-resisting alloys have been studied 
with improved and considerably aug- 
mented equipment, and a paper on 
flow in a low-carbon steel published. 
This work is carried on in cooperation 
with the American Society of Mechan- 
ical Engineers and the American Society 
for Testing Materials. 

Through the Bureau 6f Mines the De- 
partment has encouraged further work 
in the elimination of waste of mineral 
resources and saving of life and limb in 
mining. Investigations conducted by the 
bureau have resulted in producing a 
larger percentage of helium from nat- 
ural gas at a lower cost and better 
methods of repurifying helium; method 
of preventing scale in boilers, thus reduc- 
ing waste of fuel; increase in recovery 
fram zinc ores by improved milling and 


Manufacturers As- 


in 


| metallurgical practices; a reduction in 


evaporation losses in the petroleum in- 
dustry; making use of certain complex 
ores heretofore unresponsive to methods 
of beneficiation; and processes for treat- 
ment of high silica iron ores low in 
iron content. 

Waste of property and life due to 
mine explosions and other accidents has 
been reduced by a more general use of 


| rock-dusting in coal mines as a preven- 


tive of widespread explosions, and of 


permissible electric devices approved by | 


the bureau, to reduce the possibility of 
ignition of gases. 

Two years ago the Department of 
Commerce, in an exhaustive report on 
Pacific coast perishables, laid down cer- 


A n | tain principles essential to more stable 
The fading or fluctuation | 


marketing and the elimination of the 
great wastes in marketing which were a 
burden upon both the producer and con- 
sumer. An extremely important experi- 
ment is now in progress in the develop- 
ment of cooperation in a wholly larger 
sense in an endeavor to cure the evils 
there pointed out. Under the leadership 
of the American Railway Association, a 
joint committee has been created em- 


| bracing representatives of the growers, 


bankers, shippers, and railway executives 
and others having to do with the grape 
crop of California. The Department of 
Commerce, the Interstate Commerce 
Commission, and the Department of Agri- 
culture are also cooperating with this 
committee. 

The object is to develop a control of 
the shipment and marketing of the an- 
nual crop of some 70,000 carloads of 
grapes to the end that more stable re- 
turns may be secured to the growers and 
great wastes eliminated in transporta- 
tion and marketing. If this experiment 
can be developed to the degree hoped 
for, it will represent a new departure, 
not alone in transportation but in an 
service of cooperative mar- 
keting as well. It will give stability in 


| the grape industry—an industry in which 


there is an investment of over $125,- 


000,000 of capital aside from something | 


over $100,000,000 of specialized equip- 


| ment for transportation—and there is a 


: 1 | promise of a solution for handling other 
in response to its advertisement for pur- | 


perishable crops throughout the country 


| in a fashion enormously beneficial to the 


comply with the terms | 


farmer and consumer primarily, and sec- 
ondarily of value to the railways in more 
orderly transportation. 

. 


| Commercial Arbitration 


| Called Aid to Efficiency 


to operate the American Republics Line | 


| as a unit and the American Dispatch 


Line and the American Delta Line as 
a combined service. The proposal guar- 
anteed that a saving of $100,000 would 
be effected during the first year of the 
operation of the Republics Line and 


would make an offer to buy. 


received from Moore & McCormack, 
present operators of the Republics Line. 


der desired to submit a proposal other 
than such as was described in the ad- 
vertisement for bids. The Mississippi 
Shipping Co., present operators of the 
American Delta Line, was not repre- 
sented in the bidding. 


2 ; bitration laws. 
This communication stated that the bid- | 


The settlement of business disputes by 
arbitration instead of litigation has made 
important progress since 1921, progress 
being more particularly marked in the 
past fiscal year. The department has 
held that commercial arbitration elimi- 
nated waste by removing ill will, by sav- 


E D | ing costs of litigation, by preventing un- 
that during that period the operator | ‘ : . 


due delays in business transactions and 


| by strengthening contractual relations. 
The only other communication was | 


New York, New Jersey, Massachusetts 
and Oregon have adopted commercial ar- 
On January 1, 1926, the 
Federal arbitration law came into ‘effect. 
By this act the Federal courts are given 


jurisdiction to enforte such agreements | 


| whenever they would normally have iur- 


isdiction under the judicial code. The de- 
partment, a large number of trade asso- 
«iations, chambers of commerce and oth- 


Mines and 


Minerals 


the ! 


has | 


; cess. 


| other 
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| Report Made to Brazil 
On Rubber in Amazon 


The report of the Seapitien Commis- 


sion, attached to the official American 
investigating party, which was sent to 
the Amazon Valley in 1923 to study and 
| report on rubber production possibilities 
| in that region, has been published by 
| the information service department of 


the Brazilian Ministry of Agriculture. | 
The author is Avelino Ignacio de Oliveira. | 
The Department of Commerce, which | 


has had a copy of the report forwarded 
by Thomas L. Daniels, American charge 
d’Affaires at Rio de Janiero, states that 
it closely parallels. the Department of 
Commerce report. The Brazilian report 
is in Portuguese, and a copy is on file in 
the Rubber Division of the Department 
of Commerce, which advises that it 
available for loan. 


is 


Italian Communities 
Use Sodium Silieate 


As Roadbed Binder 


Attaches in Rome and Copen- 


hagen Describe Experi- 


ments Along New Lines 
in Laying Dust. 


Sodium silicate as a binder in road- 
bed construction and sulphite lye as a 
preservative of road beds have been 
tried with apparent success by experi- 
menters in Italy and Norway, accord- 
ing to reports received by the Depart- 
ment of Commerce from its representa- 
| tives abroad. 

The Chemical Division has 
circular based on a report received from 
the office of the Commercial Attache 


} at Rome regarding the use of sodium 


silicate in Italian road building. The 
gist of the circular is given in the’ fol- 
lowing statement by the division: 

The use of sodium silicate as a binder 
in the construction of road beds has 
been tried in Italy with apparent suc- 
The province of Milan experi- 
mented in the laying of the road from 
Milan to Varese in the fall of 1924. 
While this particular road wore some- 
what better and gave less dust than 
roads in the Province where 
sodium silicate had not been used, some 





doubt has arisen whether the advantages 
derived from the addition of sodium 
silicate counterbalance the extra cost 
involved in its use. On the other hand, 
the municipality of Genoa seems to find 
it of sound economic value. _ That 
municipality Is now building almost all 
the roads on the outskirts of the city 
with the aid of this binder. Further 
| information on the use of sodium sili- 
cate in Italian road building may be 
obtained by accredited, firms upon ap- 
plication to the Chemical Division, Bu- 
reau of Foreign and Domestic Com- 
merce, Washington, D. C., by request- 
ing Special Circular No. 160. 

Commercial Attache Sorensen at 
Copenhagen has reported as follows on 
the Norwegian experiments with sulphite 
lye: 

During the past 12 or 18 months, ex- 
periments have been conducted, by Nor- 
wegian road authorities in the use of 
sulphite lye, a by-product from the cell- 
ulose industry for the preservation of 
road beds. The road authorities state 
that the experiments are being slowly 


extended and that results so far obtained | 


have been very satisfactory. It appears 
that the sulphite lye, which, until now, 
has been considered valueless, not alone 
prevents dust formation but also gives 
the road bed a greater hardneés and bet- 
ter wearing quality. 


organizations cooperated in the sup- | 


port of this legislation. An information 
' service has since been set up in the Bu- 
reau of Foreign and Domestic Commerce 


practice. 

Since 1921 a large number of coop- 
; erating committees have been set up in 
various industries and trades to work in 
conjunction with the Department of Com- 
merce. In the past fiscal year there were 
843 of these committees. To them and 
| their predecessors is due in considerable 
measure the success of the department’s 
activities. 

As a result of the experience gained 
by these committees the wood and the 
metal using industries proposed to the 
secretary that there be set up special 
organizations to develop programs for 
the elimination of waste in their fields. 
The first of these, the National Commit- 


manufacturers, distributers and consum- 
ers of lumber and wood products and it 
| works in close cooperation with official 
and private agencies. Its headquarters 
are in the Department of Commerce. It 
has for its object the utilization of wood 
in any form which, at present, is either 
wasted or not properly used. 

The work of the committee entails new 
or improved methods of converting wood 
better methods of seasoning and handling 
the product, and the most economical 
methods of using forest products. This 
work also includes a comprehensive pro- 
ject of standardization so that the raw 
material required by each wood-using 
industry may be manufactured to the 
greatest possible extent at the source. In 
this manner the consumers will be en- 
abled to use wood with the minimum 
amount of waste. 

This elimination 





of all 
branches of the lumber industry and trade, 


in 
| Se 

| and a closer utilization of the standing 
| 


waste 


timber will increase the value of timber 
lands without making the raw materials 
more costly to the consumers. By con- 
verting a larger percentage of the tree 
| into marketable products, it will greatly 
| aid in putting reforestation on a com- 


tion a permanent timber supply. 

The National Committee on 
Utilization, organized in 1926, is com- 
posed of manufacturers, distributors and 


| during 1925, just 
| Department of Commerce. 





| 1925, 





| earths. 


to report future progress in arbitration | 000 gold marks. 





tee on Wood Utilization is composed of | 





mercial basis, thereby insuring the Na- 


le 
Metals 





Shipping 


Phonograph Output 
Drops 60.4 Per Cent 
In Two Year Period 


Number of Plants Declines 
From 111 to 68; Value 


of Radio Products 
Gains. 

Decreases in the production of phono- 
graphs and phonograph parts and ac- 
cessories are revealed in the census of 
manufactures covering that industry 
made public by the 


There were 997,459 phonographs pro- 
duced in 1928, the census shows, and the 
number in 1925 was 642,015. The value 


| of the output and the number of persons 
| employed in the industry declined cor- 


respondingly. 
Drop Is 60.4 Per Cent. 

Following is a departmental statement 
based on the census: 

The Department of Commerce an- 
nounces that, according to data collected 
at the biennial census of manufactures, 
the establishments engaged pri- 
marily in the manufacture of phono- 


| graphs and phonograph parts and acces- 


sories in that year reported a production 
ot 642,015 phonographs (including dic- 


| tating machines) valued at $22,613,909, ° 


and parts and accessories valued at $33,- 
111,780, representing decreases of 60.4 
per cent and 31.7 per cent, respectively, 
as compared with $57,037,060 and $48,- 
474,264 in 1923, the last preceding census 
year. 

The items which entered into the total 
of $33,111,780 for parts and accessories 
for 1925 are as follows: Records and 
blanks, 82,125,060, valued at $26,790,847; 


ineued a] needles, valued at $960,831; cabinets, $2,- 


316,718; and other parts, $2,543,384. 
Radio Sets Gain. 

In addition, miscellaneous. products 
(chiefly radio sets, cabinets, and parts) 
and custom work and repairing to the 
combined value of $5,331,458 were re- 
ported for 1925, as against $1,799,941. 
for 1923. 

Of the 68 establishments reporting for 
1925, 15 were located in Illinois, 7 in 
New Jersey, 7 in New York, 5 in Con- 
necticut, 5 in Indiana, 5 in Michigan, 5 
in Ohio, and the remaining 19 in 7 other 
States. In 1923 the industry was rep- 
resented by 111 establishments, the de- 
crease to 68 in 1925 being the net result 
of a loss of 47 establishments and a 
gain of 4. 

Of the 47 establishments lost to the 
industry, 17 had gone out of business 
prior to the beginning of 1925, 17 re- 
ported commodities other than phono- 
graphs and phonograph parts and acces- 
sories as their principal products and 
were therefore transferred to the ap- 
propriate industries, 6 were idle during 
the entire year, and 7 reported products 
valued at less than $5,000. (No data 
are tabulated at the biennial censuses 
for establishments with products under 
$5,000 in value). 


France Absorbs Half 
Of Reparations Paid 


Receipts From Germany In 
Cash and Kind This Year 
35,500,000 Reichsmarks. 


[Continued From Page 1.} 

of lesser amounts involved shipments of 
sugar, coal by-products, dye stuffs and 
pharmaceutical products and refractory 
Miscellaneous deliveries of va- 
rious sorts totaled 7,000,000 gold marks. 

Among the items other than those re- 
ferring to merchandise are those for 
transport of coal, coke and lignite, reach- 
ing 1,500,000 gold marks, and cash and 
supplies furnished the Army of Occupa- 
tion to a total value of more than 4,000,- 


It is evident that during the past year 


| the French have availed themselves to a 
| large degree of their right to call on 
| Germany for deliveries in kind, payments 
| to the Republic being more than twice as 


great as those to Great Britain, which 
stood next in rank. 

To the United States were paid about 
11,000,000 gold marks, or somewhat less 
than one-third as much as was paid to 
France. These American payments are 
described simply as deliveries under 
agreement in the statement issued by the 
Agent General for Reparations, no de- 
tails as to the items making the total 
being announced. 





consumers of metal and metal products. 
The committee is an impartial body made 
up of all branches of industry and trade 
interested in closer metal utilization, 
better manufacturing, distributing, and 
metal-using practices. It is the purpose 
of the committee to carry the principles 
of simplified practice more deeply into 
the metals-using field. Unification of 
specifications, and the discontinuance of 
certain undesirable trade practices are 
also included in the scope of the work. 

A permanent staff, located in the De- 
partment of Commerce conveniently near 
the facilities of the division of simplified 
practice and other governmental services, 
is in a position to establish a oneness of 
purpose in the minds of the manufactur- 
ers, distributers and users in any single 
industry, and to act as a clearing house 
in bringing together the various elements 
in several industries that share the same 
problem. 

The work of the National Committee 
on Metals Utilization is an extension of 
the service of the division of simplified 
practices, with emphasis placed on a 
consideration of metals and metal com- 
modities, and with the effort broadened 


| to include specifications and trade prac- 


tices. 


Additional Commerce News will 
found on Page 16. 
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Railroads 


Liquidated Assets 
Advance Revenues, 


States Mr. Mellon 


Capital Conversions Not a 
Source of Dependable In- 
come to Justify Tax Re- 
vision, He Points Out. 


The fiscal position of the Treasury 
with an excess of revenue which makes 
possible a refund of taxes on incomes 
earned in the current calendar year, as 
proposed by the President, is due largely 
to the sale by the Department of the 
Treasury of some of its capital assets, 
the proceeds of which will not appear 
again, according to Secretary Mellon. 

Secretary Mellon stated orally, No- 


vember 11, that he could not favor a | 
as | 


general revision of tax schedules, 
projected rebate of taxes must be con- 
sidered as temporary. 

Mr. Méllon explained that in the cur- 
rent fiscal year which ends June 30, 
1927, the Treasury will receive about 
$60,000,000 from the sale ‘of Federal 
Farm Loan Bonds and about $40,- 
000,000 from the retirement of obliga- 
tions: of railroad held by the Govern- 
ment. It also will receive payments on 
back taxes which are variously esti- 
mated to run as high as $240,000,000. 

Back Taxes to Shrink. 

Mr. Mellon considers that receipts of 
back taxes may fall far below’ that 
figure. At any rate, he said, the back 
tax collections are decreasing annually 
and, according to Charles R. Nash, As- 
sistant Commissioner of Internal Rev- 
enue, soon will serve only as an offset 
for refunds of illegally or improperly 
collected taxes. 

“It can be seen, therefore,” Secretary 
Mellon added, “that fve are getting some 
unusual receipts. But they will not ap- 
pear again. 

“The Farm Loan Bonds were taken by 
the Treasury when the Farm Loan Sys- 
tem was first inaugurated and the Farm 
Loan Act was being contested in court. 
These bonds then were not saleable, Since 
the system has proved its worth, the 
Farm Loan Banks have been buying 
those bonds back from the Treasury and 
refunding them through the sale of new 
securities at lower rates of interest. 

Liquidation of Assets. 

“Ivery time we sell a railroad note 
back to the company that gave it, we 
dispose of another form of capital as- 
set; and we get nothing thereafter, for 
there is nothing more to sell. We cal- 
culate we will get $40,000,000 from that 
source this year, with possibility of pay- 
ments from the Chicago, Milwaukee and 
St. Paul Railway Company.” 

The reference to the Chicago, Milwau- 
kee and St. Paul Railway Company se- 
curities is diseussed elsewhere in this 
issue. 

“Now, what we propose to do,” con- 
tinued Secretary Mellon, “is to give the 
taxpayers the benefit of these receipts 
when they are turned in. But they are 
not regular additions to the Federal rev- 
enue. We can not expect them in the 
fiscal year 1928, simply because we are 
receiving them in the fiscal year 1927. 

“Receipts in the fiscal year 1928 will 
be based on the revenue act now in ef- 
fect. Those receipts will not include the 
items from the sale of capital assets. 

“If some one could assure us that the 
Treasury would have a surplus of $300,- 
000,000 in 1928, our problem of tax re- 
vision would be simplified. But such ase 
surance can not be given. 

Refund Held Logical. 

“If some one came in and gave the 
Treasury two or three or four hundred 
million dollars, we would propose just 
the course that has been proposed this 
time—a credit to the taxpayers of that 
amount. It is the logical thing to give 
the taxpayers the benefit of the excess at 
the moment it is available.” 

Mr. Mellon said further, concerning 
Farm Loan bonds, that the funds used 
to buy them had come directly from the 
taxpayers and the money should go back 
to those from whom it came. He called 
again to attention, however, that when 
the Treasury made the original pur- 
chase, it acquired something over $200,- 
000,000 of the bonds. 

The sales since July 1, 1026, of about 
$60,000,000 of the bonds, together with 
sales in previous years, has left only a 
few million dollars in such bonds in the 
department’s hands. 

Mr. Mellon added that virtually the 
same situation obtained with respect to 
the railroad securities, except that he 
believed some railroad bonds that the 
Treasury holds will not be retired for 
a number of years, because the com- 
panies which gave the securities are fi- 
nancially weak. 


Summary of I. C. C. 
Rate Decisions 


Rate decisions made public by the In- 
terstate Commerce Commission on No- 
vember 11 are summarized as follows: 

No. 12366. John W. Eshelman & Sons, 
et al., v. Director General, as agent, 
Mobile & Ohio Railroad Company, et al. 
Decided November 2, 1£26. Upon fur- 
ther hearing defendants’ transit rules, 
regulations, and practices in their ap- 
plication to cottonseed meal shipped 
from Arkansas, the Mississippi Valley 
and the southeast to Lancaster and York, 
Pa., there manufactured into mixed feed, 
and the mixed feed shipped to destina- 
tions in New England and trunk-line 
territories and to points in the States of 
Maryland; Virginia, North Carolina, and 
South Carolina, found unreasonable and 
undully prejudicial. Reparation awarded 
and reasonable rates prescribed for the 
future, 

Findings of former report in No. 12- 
996, 87 I. C. C. 285, as to overcharges 
affirmed subject to certain corrections 
and modifications. Former report 
No. 12866, 85 I. C. C. 578. 


in | 


THE UNitTep States DAILY. 


Foreign Exchange | 


(By Telegraph.) 
| New York, November 11.—The Fed- 
eral Reserve Bank of New York today 


ury the following: 


Federal Reserve Bank of New York, 
The Honorable, 

The Secretary of the Treasury, 

Sir: 

In pursuance of the provisions of Sec- 
| tion 522 of the Tariff Act of 1922, deal- 
| ing with the conversion of foreign cur- 
rency for the purpose of the assessment 
and collection of duties upon merchan- 
dise imported into the United States, we 
have ascertained and hereby certify to 
you that the buying rates in the New 
York market at noon today for cable 
transfers payable in the foreign curren- 
cies are as shown below. 


Respectfully, 
Manager, Foreign Department. 


Ss. 


Country 


Transfers in N. Y. 


Value in U. 


Rate for cable 
Dolalrs. 


Neon buying 


Europe: 





.14078 
.1391 
.007261 
.029618 
.2662 
.8477 
.025206 
.0321 
-2374 
.012327 
.4000 
.1754 
.0409 
-2501 
1115 
.0510 
.005527 
.1514 
.2669 
.1928 
-017656 


, Austria (schilling) 
Belgium (belga) 
Bulgaria (lev) 
Czechoslovakia (krone) 
Denmark (krone) 
England (pound sterling) 
Finland (markka) 
France (franc) 
Germany (reichsmark) 
Greece (drachma) 
Holland (guilder) 
Hungary (pengo) 
Italy (lira) 

Norway (krone) 
Poland (zloty) 
Portugal (escudo) 
Roumania (leu) 
Spain (peseta) 
Sweden (krona) 
Switzerland (franc) 
Yugoslavia (dinar) 


Asia: 


China (Chefoo tael) 
China (Hanko tael) 
China (Shanghai tael) 
China (Tientsin tael) 
China (Hongkong dollar) 
China (Mexican dollar) 
China (Tientsin of Peiyang dol 
China (Yuan dollar) 
India (rupee) 

Japan (yen) 

Singapore (S. S.) (dollar).... 

North America: 

Canada (dollar) 

Cuba (peso) 
| Mexico (peso) 
Newfoundland (dollar) 

South America: 

Argentina (peso) (gold) 
Brazil (milreis) 

Chile (peso) 

Uruguay (peso) 


-6154 
.6081 
5911 
6213 
A729 
.4319 
4263 
-4225 
3601 
-4904 
5598 





1.001367 
.999781 
475333 
.999094 


-9243 
-1334 
-1205 
-9975 


Reserve Banks Show 


Decrease in Holdings 


Increase in Cash Reserves and 
Non-Reserves Cash Also 
Noted in Reports. 


The consolidated statement of condi- 
tions of the Federal Reserve Banks on 
November 10, made public by Federal 
Reserve Board, November 11, showed a 
decline for the week of $88,700,000 in bill 
and security holdings as compared with 
an increase of $70,700,000 reported the 
week before, together with increases of 
$35,200,000 in cash reserves, and $6,800,- 
000 in non-reserve cash and a reduction 
of $4,600,000 in Federal Reserve note cir- 
culation. Holdings of discounted bills de- 
clined $94,500,000 and of Government se- 
curities $2,000,000, while open market 
acceptance holdings increased $7,800,000. 

The New York Reserve Bank 


re- 


ported a decline of $56,400,000 in dis- | 


count holdings, Chicago a decline of 
$27,600,000, San Francisco, $7,000,000, 
St. Louis, $7,400,000, Atlanta, $4,500,- 
000, and Dallas, $3,700,000. Discount 
holdings of the Cleveland bank increased 
$12,800,000 during the week. A reduc- 
tion of $7,200,000 in the New York Re- 


serve Bank’s holdings of 


acceptances 
purchased in open market, 


was more 


than offset by increases at the other re- | 


serve banks aggregating $15,100,000. 
The system’s holdings of Treasury certifi- 


cates were $22,100,000 above the preced- | 


ing week’s total, while holdings of 
Treasury notes declined $23,400,000 and 
of United States bonds, $700,000. 

The principal changes in Federal Re- 
serve note circulation during the week 
included a-decrease of $6,500,000 at the 
New York Bank and increases of $4,- 
600,000 and $3,300,000, respectively, at 
Philadelphia and Cleveland. 


certified to the Secretary of the Treas- | 


6—ee 
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Rate Complaints 
By Gs C. Reports 


For Rate Making on 


D., L. & W. Raailroad 


Final Value Placed 
| 
| 


November 11, 1926 | 


Total Estimated at- $231,- 
044,442, With $136,- 
230,942 for Leased 


Lines, Report. 


A final value for rate-making purposes 
of $95,217,200 was placed by the Inter- 
state Commerce Commission on the com- 
mon-carrier property owned by the Dela- 
ware, Lackawanna & Western Railroad 
as of June 30, 1918, in a tentative valua- 
tion report issued on November 11, while 
the final value of the property used was 
placed at $231,044,442. This inclues $136,- 
230,942 for leased lines. 
The company had an outstanding capi- 
talization on valuation date of $42,323,- 
000, of which $42,220,400 was common 
stock and only $102,600 funded debt. Its 
investment in road and equipment as 
| stated the $75,297,494, 
| which the report says should be read- 
justed to $72,559,998. 

Cost of reproduction new as of valua- 
tion date of the common-carrier propetty 


in books was 


owned, exclusive of land, was placed at 
$104,458,911, and the cost of reproduc- 

| tion less depreciation at $99,910,610. Of 

the used property the cost of reproduc- 

tion new was stated at $221,455,368 and 

the cost of reproduction less depreciation 
as $176,356,176. 

The company also owned 5,434 acres of 
carrier lands, which are assigned a pres- 
ent value of $7,249,518, and used 17,231 
acres, assigned a preesnt value of $40,- 
209,777. It also had an investment in mis- 
cellaneous physical property of $109,- 


773,518 represents the Lackawanna’s 
estimate of the value of its unmined coal, 
and held securities of other companies, 
classified as non-carrier property, of a 
par value of $40,596,917 and a book value 
of $41,362,108. 
An abstract of the Commission’s 
summary of the report will be pub- 
lished in the issue of November 12. 





CHANGES 


im 


National Banks 


The Bureau of the Comptroller of the 
Currency, Department of the Treasury, 
on November 10, announced the following 
changes in national banks, up to the close 
of business November 9: 

Application to Organize Received. 
The National Bank of Rochelle Park, 

J.; capital, $25,000. Correspondent: 
Henry Schnakenberg, 152 Rochelle Ave., 
Rochelle Park, N. J. 

Charter Issued. 

The Tioga National Bank of Philadel- 
phia, Pa.; capital, $200,000. 
Wilbur H. Zimerman. Cashier: Lester D. 
Barford. 


N. 


Change of Title. 

The Doylestown National 
Doylestown, Pa., to The Doylestown Na- 
tional Bank and Trust Company. 

Voluniary Liquidation. 

First National Bank in Warren, II1.; 
capital, $50.000. Effective November 5, 
1926. Liq. Agent: Frank Thorp, Warren, 
Ill. Absorbed by the State Bank of War- 
ren, Ill. 

j 

{ 

i 

| 

| 

| 

| 

| 

| 


Consolidation. 

The First National Bank of Monessen, 
Pa.; capital, $50,000, and The National 
Bank and Trust Company of Monessen, 
Pa.; capital, $150,000. Consolidated un- 
der the Act of November 7, 1918, under 
the charter of The First National Bank 
of Monessen, No. 5253. and under title 
“First National Bank and Trust Com- 


pany of Monessen,” with capital stock of | 


; $160,000. 


| Decides on Amounts Due 


The Interstate Commerce Commission 
November 11 issued a certificate to 
the Treasury stating that it has finally 
ascertained the amount due the Spokane, 
Portland & Seattie Railway on account 
of the guaranty provided by the trans- 
portation act for the six months’ period 
following the termination of Federal 
control of the railways in 1920, as $345,- 
726, and that the company has received 
advance and partial payments amount- 
ing to $450,000. 

The amount of the guaranty for the 
Oregon Electric Railway, which is con- 
| trolled by the S. P. & S., is certified as 

$154,258, while the company had also 

received more than this amount or $180,- 

000, in advance and partial payments. 

The amount found due the Oregon 
| Trunk Railway was certified as $80,000, 
of which it had received $40,000. 


on 


inane - 


A summary of changes in the principal assets and liabilities of the reserve 
banks during the week and the year ended November 3 10 follows: 


Total reserves 
Gold reserves 
Total bills and securities 
Bills discounted, total 
Secured by U. S. Gov’t obligations. 
Other bills discounted 
Bills bought in open market 
U. S. Government securities, total 
Bonds 
Treasury notes 
Certificates of indebtedness 


Total deposits 
Members’ reserve deposits 
Government deposits 


(All figures not otherwise marked a re plus.) 


viele sete scaled —59,600,000 


Increase or decrease during 
week year 
35,200,000 79,400,000 
34,500,000 62,600,000 
—88,700,000 ——35,700,000 
—94,500,000 16,700,000 
11,100,000 
5,600,000 
—12,800,000 
—33,600,000 
—11,100,000 


—34,900,000 
7,800,000 
—2,000,000 
—700,000 

— 23,400,000 
22,100,000 
—4,600,000 
—11,600,000 
11,300,000 
15,100,000 


—23,900,000 


— 4,400,000 


431,447, of which (the report says, $105,- | 


President: | 


Bank, | 


Three Western Railroads 


—130,100,000 | 
107,600,000 | 
39,500,000 | 


—13,500,000 | 


Banking 


DAILY STATEMENT 
Receipts and Expenditures 
of the 


| U. S. Treasury 
| 


o~ 
At Close of Business November 9 
(Made Public November 


| 11) 
Receipts. 
Customs receipts......... 
Income tax 


Internal-revenue receipts: 
Mise. internal revenue. 


receipts. . 


1 606,986.60 


793,225.22 


Miscellaneous 
4,873,551.78 
25,000.00 
215,046,879.45 


Total ordinary receipts. 
Peblic debt receipts...... 
Balance previous day.... 


$219,945,431.23 


Total 
Expenditures. 

General expenditures..... 
Interest on public debt... 
Refunds of receipts. . 
Panama Canal 
Operations in spec. accts.. 
Adj. Service cert. fund 
Civil Service retire. fund. 


599,472.69 
119,044.53 
38,598.79 
104,238.30 
41,590.00 
89,218.61 


8,575,927.26 


Total ord. expenditures 


Public debt expenditures 
chargeable against ordi- 
nary receipts...... 

Other public debt exp. 

Balance today 


1,100,000.00 
106,756.30 
210,162,747.67 


WOU Wha dV eae eoess i008 $219,945,431.23 


Hearing On Excess Income 


Of B. & L. E. Set for Dec. 13 


The Interstate Commerce Commission 
has just assigned Finance Docket No. 
8633, Excess Income of the Bessemer & 
Lake Erie Railroad, further hear- 
ing at Washington on December 13, be- 
fore Examiner F. A. Law, Jr. 


for 


$1,626,858.90 | 
846,481.06 | 


|} would 


$7,583,764.34 | 


| due March 1, 1927. 


Foreign 


Exchange 


| Debt Plan Approved 


_ For St. Paul’Railroad | 


Mr. Mellon Declares, However, | 


That Action on Proffer 
Must Be Prompt. 


[Continued From Page 1.] 
the plan was acceptable now, conditions 
might arise later which would make it 
inadvisable. 

Congress may change the situation 
was pointed out at the Treasury, inas- 
much as a bill 
authorize the Treasury to fund 
the loans to the railroads over a 30-year 
period. 

This indebtedness 


$35,000,000 com- 


prises two loans to the railroad; one for | 
1922, | 


and due March 1, 1930, and the other for | 


$10,000,000, dated December 15, 
March 1, 1922, and 
The $10,000,000 note 


is secured by $6,000,000 of general mort- 


$25,000,000, dated 





| “Series 


gage 5 per cent gold bonds, due May 1, 
1989, and $10,500,000 of general and re- 


funding mortgage 6 per cent gold bonds, 
New 
| Ironton Railroad et al. Request establish- 


Z,” 
ary 1, 2014. 


of the company, due Janu- 


cludes $12,000,000 of the general mort- 
gage 5 per cent gold bonds and $30,829,- 


| 000 of the general and refunding bonds, | 
“Series Z,” and Mr. Mellon has said on | 


several occasions that this collateral was 
sufficient in all respects. 


which bears date of November 1, 
and matures March 1, 
$32,000,000 of general and 
mortgage 6 per cent gold 
ries Z.”’ 


bonds, 





Additional Railroad News will be 





found on Page 16. 


now is pending which | 


Collateral for the $25,000,000 note in- | C , 
, ration on shipment of scrap zinc from 
| Wyandotte, Mich., to Canton, Baltimore, 


| ern Railroad et al. 
Collateral behind the $20,000,000 note, | 
1920, } 
1930, consists of | 
refunding ; 
“Se- | 


| Southern Railroad et al. 
tion 
| shipped from Rome, Ga., to New Iberia, 
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Rate Complaints 


Filed With IL. C, C. 


The East Side Manufacturers’ 
ciation of East St. Louis, Ill, on behalf 
of iron and steel manufacturers requests 


Asso- 


; the Interstate Commerce Commission, in | 


a complaint made public November 11, to 
require establishment of reasonable rates 


| on iron and steel articles to destinations 
| in southern territory. The complaint was 


docketed by the Commission as No. 18- 
922. 


Other complaints made public No- 


| vember 11 are summarized as follows: 
with respect to the $35,000,000 loan, it | 


No. 19815: Westmoreland Brick Co., 
of Pittsburgh, Pa., v. Pennsylvania Rail- 
road et al. Asks the Commission to pre- 
scribe reasonable rat.s on fire brick from 
Hunker, Pa., to various destinations in 
Central Freight Association territory 
and award reparation. 

No. 18916: A. P. Silverstein & Son, of 
Charleston, W. Va., v. Chesapeake & 
Ohio Railway et al. Seek establishment 
of just and reasonable rates on scrap iron 
from Charleston to Portsmouth, Ohio, 
and Ashland, Ky., and claim reparation 
on shipments made since October 20, 
1924. 

No. 18917: 
York 


B. 
City, v. 


Lissberger & Co., of 
Detroit, Toledo & 


ment of reasonable rate and claim repa- 


Md. 
No. 18918: Arkansas Light & Power 
Co., of Pine Bluff, Ark., v. Alton & South- 
Commission is asked 
to prescribe reasonable rates on steel 
cored aluminum cable from Massena, N. 
Y., to Arkansas points and award repa- 
ration. 
No. 18919: 
New 


Bertrand Lumber Co., Ltd., 
Iberia, La., v. Alabama Great 
Claims repara- 
carload of stoves 


ot 
of $77.65 on 
in May, 1924. 


No. 18920: 


Independent Publishing 


$15,000,000 
Berlin Electric Elevated and Underground Railways Company 


(Gesellschaft fiir Elektrische Hoch- und Untergrundbahnen in Berlin) 


and Deutsche Bank, Amsterdam. 


the City will provide the funds necessary therefor. 


Speyer & Co., Fiscal Agent for the Loan. 


| Co., of Washington, D. C., v. Baltim 
| & Ohio Railroad et al. Alleges rates ‘ 
newsprint paper from Wilder, 

Corinth, N. Y., Turners Falls, Mass., and 

Three Rivers, P. Q., are unreasonable, 

The Commission was asked to pre ¢ 
reasonable rates and award reparation 
| of $769.25. 

No. 18980: Illinois Powder Manufae= 
turning Co., of St. Louis, v. Cleveland, | 
Cincinnati, Chicago & St. Louis Railway 
et al. Requests the Commission to pres 
scribe a reasonable rate on glycerine 
from Cincinnati, Ohio, to Grafton, Thy 
and award reparation of $122.08 on three 
carloads shipped in August and Septem 
ber, 1925. 

No. 18923: Southern Kansas Millers’ 
Club, of Wichita, Kans., et al. v. Atehi- 
son, Topeka & Santa Fe Railway. Seek 
assumption by defendant carrier of 
switching charges of foreign lines on 
grain and grain products and claim rep- 
aration. 


Lawrence Stern” 
and Company 


231 So. La Salle Street, Chicago 


BOARD OF DIRECTORS 
WILLIAM WRIGLEY Jr., Chairman of the 
Board of William Wrigley Jr. Company 


JOHN HERTZ, Chairman of the Board of 
Yellow Truck & Coach Manufacturing Co. 


JOHN R. THOMPSON, Chairman of the 
Board of Jobn R. Thompson Company 


ALBERT D. LASKER, Chaitman of the 
Board of Lord & Thomas and Logan 


STUYVESANT PEABODY, President of 
Peabody Coal Company 


CHARLES A. McCULLOCH, President of 


The Parmelee Company 


HERBERT L. STERN, President of Balaban 


& Katz Corporation 
ALFRED ETTLINGER, Vice President 
JOSEPH J. RICE, Vice President 
LAWRENCE STERN, President 


This company conducts ageneral securities 

business, originating and participating in 

high-grade investment issues and devotin; 

special attention to first mortgage re: 
estate bonds. 


Thirty-Year First Mortgage 642% Sinking Fund Gold Bonds 


$3,000,000 Bonds of this issue have been withdrawn for sale in Holland by Messrs. Hope & Co., Teixeira de Mattos Brothers 


The City of Berlin, as stated below, owns a majority of the Company’s capital stock. The City has entered 
into an agreement with the Company providing that fares will be maintained adequate to ensure 
earnings which will cover operating expenses, interest and sinking fund on all loans and proper 
provision for depreciation and other necessary reserves and that if, for any reason, the fares should 
not be maintained at rates adequate to ensure sufficient earnings available for such purposes, 


Dated October 1, 1926, due October 1, 1956. Interest payable April 1st and October 1st. Principal and interest payable in 
New York City, in United States gold coin of, or equal to, the present standard of weight and fineness, without deduction 
for any present or future German taxes, at the office of 


Such principal and interest shall also be collectible, at the option of the holders, in Holland at the offices of the above named 


Dutch banking houses, at the equivalent in Guilders, the rate of exchange being fixed from time to time by such houses. 
Coupon Bonds in denominations of $1,000 and $500, registerable as to principal. 


Berlin 





Electric 


CAPITALIZATION 
(upon completion of present financing) 


Capital Stock: authorized and issued 175,244,000 Reichsmarks 


including 62,000,000 Reichsmarks ($14,761,905) par value, capital stock, 50% paid, the balance subject to call. 


Elevated and Underground Railways 


_ in 1897 as a private corporation and began operation in 1902. The 
Company owns about 28.7 miles of elevated and underground lines 
and operates a total, including connecting lines, of about 33.1 miles. 
These lines constitute the entire electric rapid transit system now in 
operation in the City of Berlin, the third largest city of the world, 
with about 4,000,000 inhabitants. 


SECURITY: The City of Berlin, directly or through a corporation 
wholly owned by the City, now owns more than a majority ot 
the 175,244,000 Reichsmarks ($41,724,762) capital stock of the 
Company, viz., 97,000,000 Reichsmarks ($23,095,238) par value, 
including 62,000,000 Reichsmarks ($14,761,905) par value on which 
50°% has been paid, the balance being subject to call. The City has 


entered into an agreement with the Company providing that 
fares will be maintained adequate to ensure earnings which will 
cover operating expenses, interest and sinking fund on all loans 
and proper provision for depreciation and other necessary reserves 
and that if, for any reason, the fares should not be maintained at 
rates adequate to ensure sufficient earnings available for such 
purposes, the City will provide the funds necessary therefor. 


The Bonds will be issued under an Indenture to the Deutsche 
, Treuhand-Gesellschaft, Trustee, and The Equitable Trust Company 


of New York, 


Co-Trustee, and will be secured by a direct first 


mortgage on all the elevated and underground railway properties of 
the Company, including equipment and power plant, subject only 


to charges under the 


laws enacted to give effect tothe Dawes Plan, 


payments in respect of which ‘on the basis of present assessments) 
are conservatively estimated as not exceeding $225,000 in any one 
year. Jt is estimated that the principal amount on which such 
charges are computed will not exceed $3,750,000. The Company 
covenants to extend the lien of this mortgage to ‘all property 
hereafter acquired with the proceeds of Bonds issued thereunder. 


The total authorized amount of Bonds is limited to $25,000,000 


(or equivalent in Reichsmarks). 


$15,000,000 Bonds. 


There will be presently issued 
rhe remaining Bonds may be issued for 


additions, betterments, extensions, etc., under restrictions to be 
set forth in the Indenture. 


All proceedings in connection with the issuance of the above Bonds are subject to the ap 
Messrs. Sullivan & Cromwell, New York, and Messrs. Albert & Westrick, 


Thirty-Year First Mortgage 615‘; Sinking Fund Gold Bonds, due October 1, 1956 
Unsecured Loan from City of Berlin, repayable with interest at 6!4% through cumulative annual sinking fund 
by April 1, 1950, 15,000,000 Reichsmarks 


Cumulative Annual Sinking Fund sufficient to repay the entire issue at or before maturity, to be applied to the purchase of 
Bonds at or below par and interest, or, if not so obtainable, to redemption by lot at par and interest. tr 

the right to call for redemption on any interest date, upon not less than three months’ notice, all or any part of the Bonds 
then outstanding, at 102}9° and interest, up to and including October 1, 1931, and thereafter at par and interest. 


Deutsche Treuhand-Gesellschaft, Trustee; The Equitable Trust Company of New York, Co-Trustee. 


he Company reserves 


Dr. Karding, Treasurer of the City of Berlin, and Messrs. P. Wittigand H. Dettmar, Managing Directors of the Company, have summarised their 
letter of November 11, 1926 (copies of which may be obtained from the undersigned), as follows: 


$15,000,000 


$ 3,571,000 
$ 100,000 
$41,724,762 


There are also outstanding 1,250 profit sharing certificates (no par value), the holders of which are entitled to one-quarter of the net profits ; , 
: 1 t ‘ 4 s of t t its after ment! 
of dividends at the rate of 8% on the stock of the Company. " = ’ 


The rapid transit system owned includes 6 miles of elevated and 


2 7 


2é./ 


miles of underground lines with a total of about 71.5 miles of 


track. The Company owns its power plant which generates most of 
the electric current required, the remainder being supplied chiefly 
by the Berlin City Electric Company, ail the capital stock of which 
is owned by the City. The equipment of the Company includes 


about 800 cars. The cost of the existing 
$00,000,000 and the cost of 
over $100,000,000. 


reproduction 


properties was over 
is estimated at 


PURPOSE: The proceeds of this issue will be used for betterments, 
additions and equipment, forthe payment of floating debt incurred 
in the construction of lines acquired from the City and of extensions 
recently placed in operation, for the redemption of 13,463,700 
Reichsmarks ($3,205,261) par value of the Company's outstanding 
Bonds and other obligat ions and for other corporate purposes. 


EARNINGS: The gross revenues of the lines now owned ky the 
Company were for the year 1925, $7,367,000 and the net earnings 
after operating expenses, maintenance and taxes, were $3,290,000, 
equal (after deducting the above Dawes Plan charges) to over 
three times the annual interest on these Bonds. For the year 1926, 
gross revenues are estimated at about $6,891,000, and net earnings at 


about $2,911,000, equal (after deducting the above Dawes 


lan 


charges) to about two and three-quarter times such interest 
requirements. The decrease in earnings for 1926 is mainly due to 
diversion of traffic to the surface lines owned by the City, in 
consequence of the lower fares still maintained on these lines. There 
is, however, impending a general revision of fares on all the transit 
lines now controlled by the City (including also the bus lines), 
which, it is confidently expected, will result in increased traffic and 
earnings for the elevated and underground lines. Furthermore, 
earnings should be materially increased through the operation of over 
4 miles of important extensions, service on which began during 1926. 
Annual dividends have been paid since 1903 (the first complete 
year of operation), with the exception of 1923; the dividend rate 
was 5% for 1924 and 7% for 1925. The stock of the Company is 
quoted on the Berlin Stock Exchange at about par. ‘ 


All conversions from German*to United States currency have 
been made at 4.20 Reichsmarks to the Dollar. 


Application will be made to list these Bonds on the New York Stock Exchange. 


erlin, 


roval of our counsel, 


We offer the above Bonds for subscription, if, as and when issued and received by us, at 


We reserve the right to close the subscription at any time without notice, to reject any application an 
for. Amounts due on allotment will be payable at the office of Speyer & Co., 24 & 26 Pine 
December 6, 1926, as called for, against delivery of Interim Receipts exchangeable 


| November 12, 1926 


rare 


The 
Company, now controlled by the City of Berlin, was organized 


941% and accrued interest, to yield about 6.95%. 


for Definitive Bonds when ready. 


SPEYER & Co. 


THE EQUITABLE TRUSTCOMPANY 


of New York 


d to allot a smaller amount than applied 
Street, in New York funds on or about 


BLYTH, WITTER & CO. 





Licenses 


Contracts 


fatent Infringed 
On Latch to Close 


_ Refrigerator Door 


| Appellate Court Decides De- 
vice Has Invention, Even 
Though Shown in 
Prior Art. 


Granp Rapis Brass Co. v. WINTERS, 
Stryker & CRAMPTON; CIRCUIT COURT 
or APPEALS, SIxTH CircuIT, No. 4565. 


Patent No. 980413, issued to Grachau, 
is a combination involving invention 
which was infringed, the court found in 
this appeal from the District Court, 
Western District of Michigan. 

Before Circuit Judges Denison, Moor- 
man and Knappen. 
~ The full text of the opinion of the 
court, delivered by Judge Knappen, is 
as follows: ; 

Suit for infringement of United States 
Patent No. 980413, January 3, 1911, to 
Grochau. The patent relates to latches, 
with special reference to refrigerator 
doors. 

The defenses presented are, first, that 
jt is invalid by reason of (a) anticipa- 
tion, and (b) lack of invention in view 
of the prior art; and, second, noninfringe- 
ment. 

Two Claims Involved. 


The claims involved are Nos. 1 and 2: 

1. The combination with a door and 
door-frame, of a latch-bar carried by 
mounted on said door and adapted to 
rock, in a direction approximately par- 
allel with the side of said door and also 
at right angles to said plane, means for 
rocking said bar in said directions, means 
for supporting one end of said bar ina 
retracted position, a keeper mounted on 
said door frame, and means within said 
keeper for releasing said bar from re- 
tracted position. 

2. In a latch the combination with a 
door and door frame, of a latch-bar 
mounted on said door an dadapted to 
rock in two directions at an angle to 
each other, means for rocking said bar 
in such directions, a keeper mounted on 
said door frame, means for holding said 
bar in retracted position, one end of 
said bar being adapted when in re- 
tracted position to enter said keeper 
when said door is closed, means posi- 
tioned within said keeper for releasing 
said latch from retracted position, and 
means for returning said bar to opera- 
tive position. 

Opinion of District Court. 


We excerpt from the opinion of the 
district judge this description of the pat- 
ent and the mode of operation. 

“The latch, illustrated in the draw- 
ings, described in the specification and 
embodied in the claims of the patent 
* * * consists of two members, which 
may be designated as the ‘latch-bar’ and 
the ‘keeper’ members. 

“The ‘latch-bar’ member is mounted 
upon the door and consists of (1) a cas- 
ing or housing having a detachable base 
plate; (2) a shelf or ledge struck up 
from such base plate; (3) a latch-bar 
so loosely mounted upon a central pivot 
that it may be rocked in two directions 
at approximately right angles to each 
other, that is to say, in both perpendicu- 


lar and horizontal planes, the forward | 


end of such bar projecting through the 
housing or casing far enough to engage 
the keeper upon the door frame; (4) 
a handle by which the lJatch-bar is rocked 
in both directions to disengage it from 
the keeper and to move it into retracted 
position with the forward end thereof 
resting upon the shelf struck up from 
the base plate; and (5) a spring by 
which the latch-bar, when released ffom 
the shelf, is returned to operative posi- 
tion. 

“The ‘keeper’ member is mounted upon 
the door frame and consists of a cas- 
ing or housing within which are located 
the keeper proper and a finger or pin 


so positioned with relation to each other | 
and to the ‘latch-bar’ member that, when | 
the door is closed, the outer end of the | 


latch-bar will pass without hindrance the 
hook of the keeper and then contact with 
the finger, and thus be released from its 
retracted position upon the retaining 
shelf and forced by the spring into its 
operative or holding position back - of 
and in engagement with the hook of the 
keeper.” 

We may add that a downward and 
outward pull on the handle permits the 
door to open immediately on the disen- 
gagement of the latch-bar from the 
keeper. 

Device Not Anticipated. 

1. We agree with the district court 
that the Grochau patent was not antici- 
pated. 


the Gould patent (No. 442178, Decem- 
ber 9, 1890, on window sash fasteners), 
which is the closest reference cited. 

While there are many points of simi- 
larity between Gould and Grochau, 
there are substantial differences between 
them, of which it seems enough to say 
that each of the claims of the Grochau 
patent here in suit calls for a latch-bar 
adapted to rock in two directions at an 
angle to each other, the first claim call- 
ing specifically for a rocking in a direc- 
tion “approximately parallel with the 
side of said door, and also at right an- 
gles to said plane,’ whereas in Gould, 
while the latch-bar may be swung into 
and out of engagement with the keeper, 
and lifted into and out of engagement 
with the retaining shelf, we do not find 
in Gould the double -rocking action of 
Grochau; and while Grochau’s rocking 
action and Gould’s swinging movement 
are accomplished through the latch-bar 
handle, Gould’s lifting operation is ef- 
fected—to use the phrasing of the dis- 
trict judge—by drawing the beveled sur- 
face of a finger projecting from the 
latch-bar over the opposite or beveled 
surface of an elevation upon the base 
plate. 


Gould elearly lacks the means “within 


While several alleged anticipa- | 
tions are set up, we need consider only 


Automotive Industry » 


Right to Dismiss Suit 


THE UNITED STATES DAILY: FRIDAY, NOVEMBER 12, 1926. 


Held Void in Equity 


Where Defendant Claims Affirmative Relief 


Circuit Court of Appeals Rules That Firm. Terminated 
Patent License by Giving Rights to Second Party. 


AUTOMOTIVE PRODUCTS CORPORATION V. 
WoLverRINE BuMPER & SPECIALTY CoM- 
PANY, ROLLIE B. FAGEOL, AND AMERI- 
CAN CHAIN COMPANY, INC.; CIRCUIT 
Court OF APPEALS, SIXTH CIRCUIT; 
No. 4400. , 

A patentee having given an exclusive 
license to a corporation, without reserv- 
ing power of revocation, the corporation 
granted to another company the exclu- 
sive right to manufacture and sell the 
device by which the original licensee, the 
Appellate Court in this appeal from a 
decree of the District Court, Western Dis- 
trict of Michigan, disabled itself from 
executing essential parts of its obliga- 
tions to the licensor. This was a tender 
of rescission and abandonment which the 
patentee accepted by giving notice of the 
termination of the license. 

Before Denison, Moorman and Knap- 
pen, Circuit Judges. s 

The full text of the opinion of the 
court, delivered by Circuit Judge Deni- 
son, Seite: 

Fageol, a citizen of California, as pat- 
entee, gave an exclusive license to the 
Automotive Company, a California cor- 
poration. It did not contain any express 
power of revocation. After a period of 
inaction by the licensee, Fageol insisted 
that he was no longer bound. Later, he 
transferred rights under the same patent 
to the American Chain Company, a cor- 
poration of New York. Later, he and 
this company began a suit in a California 


v 


the keeper” for releasing the bar from 
retracted position. 

2. Manifestly, if the prior art, in- 
cluding Gould, does not forbid invention 
in Grochau, Gould does not anticipate; 
and we think that, while Grochau’s step 
was not.a long one, invention is not 
lacking. Upon this subject, also, Gould 
is the closest reference cited, and we 
need consider no others. 

While Gould’s device was apparently 
effective as a sash fastener, and with 
slight changes could be adapted to a re- 
frigerator door, it is apparent there were 
involved in the refrigerator lock, prob- 
lems not encountered in a sash fastener, 
and which Gould did not solve. 

Grochau says in his specification: 

“Heretofore it has been a common 
fault with latches that they have failed 
to retract and enter the keeper when 
the door has been given an initial clos- 
ing impulse by the operator and then 
set free. This fault has been particu- 
larly damaging when it has occurred 
with respect to refrigerator doors,- and 
my invention is intended to remedy said 
fault and to insure, in large measure, the 
closing of the door.” ' 

Grochau’s latch, more nearly than any 
which preceded it, met the difficulties 
mentioned. Its construction and opera- 
tion are such that the danger of failure 
to lock when the door is given an in- 
sufficient closing impulse—whereby the 
latch-bar merely .collides with the nose 
of the keeper—is reduced to a minimum, 
from the fact that the latch-bar nor- 
mally slides over the upper surface of 
the keeper, being there automatically 
tripped, whereupon, by a rocking action, 
| it is wedged into tight connection with 

the keeper. 
Advantage Recognized. 

It is a distinct advance over the prior 
art, and we think involves invention, as 
distinguished from mere _ mechanical 
skill. It is a commonplace that a com- 
bination may involve invention even 
though every element of the combina- 
tion is old. 

Making due allowance for the facts 
that plaintiff’s commercial structure does 
not in all respects take the exact physi- 
cal form shown in the patent drawings 
and specifications (including the bell- 
crank lever), and was not put upon the 

| market until plaintiff bought the patent, 
about 12 years after it issued, we think 
its commercial success thereafter con- 
tributes substantially to a conclusion of 
invention. 

3. We also think defendant’s latches, 
manufactured by it under the Ekman 
patent (No. 1554420, September 22, 
| 1925), in competition with appellee for 
use on refrigerator doors, jafringe both 
claims in suit. 

Defendant objects that its means for 
| releasing the latch (or latch-bar) are 
not “within the keeper” of the patent, 
| which, appellant contends, must be con- 
strued as within the casing shown by 
the patent drawings and specifications 
as surrounding the “keeper” proper. De- 
fendant’s structure omits this casing, as 
does plaintiff’s commercial structure. 

We think the uncased and unenclosed 
keeper is the equivalent of a cased or 
enclosed keeper. The casimg serves no 
function whatever and is useless. Pre- 
sumably for this reason neither plain- 
| tiff nor defendant uses it. 

While recognizing that an inventor 
may limit himself by an_ intentional 
(though unnecessary) restriction, we are 
not convinced that such limitation was 
intended. The omission from the claims 
in suit of any reference to the casing 
tends to the contrary. 

We fail to find in the patent office his- 
tory any estoppel in this respect. Nor 
‘do we see any force in the contention 
that infringement is avoided by the fact 
that, as said, defendant’s latch requires 
the interposition of the human hand as 
part of the “means” for releasing the 
bar. Substantially as in Grochau, the 
hand sets the ‘‘means” ia dperation. 

We see no material distinction in the 
fact that in defendant’s latch the bar 
is made integral with the handle, while 
in plaintiff’s structure the latch portion 
and the handle are formed separately. 
We agree with counsel, that the “handle 
of defendant’s latch is an intervening 
means between the latch and the hand 
of the operator.” 

The decree of the district court is af- 
firmed. 

] November 5, 1926, 








State court of general equity jurisdiction, 
making the Automotive Company defend- 
ant, and seeking both a decree that the 
first license be rescinded by the court for 
reasons alleged and a decretal declara- 
tion that it was already ineffective. Be- 
fore filing its answer the Automotive 
Company brought this suit in the court 
below against the Wolverine Company, 
alleging infringement of the specified 
patent, setting up that it was the exclu- 
sive licensee and making Fageol a party 
complainant, upon the theory that, as 
exclusive licensee, it must and could join 
him as plaintiff without or even against 
his consent. The defendant, the Wolver- 
ine Company, answered with the usual 
defenses in infringement cases, and also 
denied that the Automotive Company had 
any existing license and alleged that the 
Wolverine Company was manufacturing 
under a license from Fageol, through the 
American Chain Company. Fageol also 
appeared by petition (later adopted as 
an answer by him), alleging that the 
license to the plaintiff had been invalid 
and completely revoked; that the plain- 
tiff had no rights in the subject matter; 
and that he had later executed a license 
to the American Chain Company, which, 
under authority of its contract, had li- 
censed the Wolverine Company. The 
American Chain Company also filed an 
intervening petition setting up substan- 
tially the same things. 

Upon the hearing and before any order 
had been made, the plaintiff moved to 
discontinue and dismiss the case. This 
motion was overruled and a decree was 
entered dismissing the original bill and 
adjudging upon the merits of the contro- 
versy that Fageol’s license to the plain- 
tiff had been effectively revoked and that 


Fageol and the American Chain Com- | 


pany were the owners of all rights in 
and under the patent. Plaintiff appealed 
from this decree. Its contentions are— 


Claimed Exclusive Jurisdiction. 

Ist. That the California court had ex- 
clusive jurisdiction of the subject matter 
of the license. 

2nd. That the substantial matter in- 
volved was the existing validity of plain- 
tiff’s license and that this was not a con- 
troversy arising under Federal laws and 
of which the court had jurisdiction. 

rd. That plaintiff had the right to 
dismiss its case before decree; or, at 
least, that to refuse to allow it to do so 
was an abuse of discretion. 

4th. That upon the merits of the title 
controversy, plaintiff was right, as well 
as upon the merits of the more strictly 
patent questions. 

1. We can not regard the decision of 
the California State court as a proceed- 
ing in rem. Though in a broad sense 
rights are property, yet in defining suits 
in rem we must distinguish those involv- 
ing specific property or status, and those 
involving mere rights. The latter are in 
personam; the former are or may be in 
rem. The exclusive right or monopoly 
granted by patents mormally attends the 
person of the patentee, like other in- 
tangibles; and there was nothing in the 
present situation to take the case out of 
the normal rule. Our most recent discus- 
sion of this question is found in Brown v. 
Duffin, 13 Fed. (2nd) 708 (United States 
Daily, 1990). Applying the test there 
suggested, it will hardly be claimed that 
in a suit brought in a Federal court 
against a non-resident defendant by the 
patentee to declare revoked, or by a li- 
censee to declare in force, a patent li- 
cnse, a valid decree could be based solely 
upon substituted service under Section 57 
of the Judicial Code (Grable v. Killits— 
C. C. A. 8—282 Fed. 185). 

It is true, as was said in Denison Co. 
v. Chicago Co., 286 Fed. Rep. 818, there 
are exceptions to the rule that tangible 
property must be involved in order to 
find that a suit is in rem; a status, like 
marriage, was referred to as an example 
of exceptions; but the existence of a mere 
contract right under a patent, and the 
issue, whether revoked or not, can not be 
one of them. 

Jurisdiction Completed. 

The jurisdiction of the court below 
as a Federal court was initially com- 
pletely ‘made out by the citizenship of 
the Automotive Company and Fageol in 
California and of defendant in Michigan. 
However, it has now appeared that if the 
parties were aligned according to the 
real controversy existing on the title 
subject, Fageol was a defendant; and 
hence, diverse citizenship becomes at 
least an unsatisfactory basis upon which 
to rest Federal jurisdiction. However, 
such jurisdiction was otherwise complete, 
as involving a Federal question. The 
plaintiff alleged a valid patent, sufficient 
title thereto and infringement. If plain- 
tiff’s claim of title was correct, defend- 
ant had the right to deny, as it did, both 
validity and infringement. Under such 
conditions, jurisdiction over a patent con- 
troversy is not ousted by the disclosure 
of a dispute about the title, even when 
such disclosure is made by the bill, much 
less when interjected by defendants. In 
Lowry v. Hert, 290 Fed. 876, 878, we con- 
sidered the leading cases up to that time; 
and doubts are now foreclosed by the Su- 
preme Court opinion in Luckett v. Del- 
park, April 12, 1926. Where the Federal 
jurisdiction conferred by the original bill 
is extended to.an ancillary controversy 


9 


“ 


controlling that the collateral dispute 


turns out to be more important and takes | 


the center of the stage. (Vogue Hat Co. 
v. Vogue—C. C. A.—12 Fed. Rep. (2nd) 
991, 992) (United States Daily, 1620). 

If the intervening petition of the 
American Chain Company had interjected 
a substantially new issue, the propriety 


of that intervention and of any relief | 


granted thereon, would call for examina- 
tion (Wenborne v. Dort—C. C. A. 6—June 
30, 1926; United States Daily, 2014); but 
Fageol had been a party by plaintiff’s se- 
lection and the American Chain Company 
merely stood in his shoes. Since he could 
be heard upon the complete issue pre- 
eented by the bill and his answer, and 











‘ 


since the American Chain Company was 
an interested party under him, it was 
quite fittingly brought upon the record in 
order that it might be bound by the de- 
cree. The plaintiff would be content with 
this intervention, if the result had been 
the other way. 

3. The general right of a plaintiff to 
dismiss his action without prejudi¢e was 
broadly upheld in Ex parte Skinner, ete., 
265 U. S, 93, but the same decision points 
out that the right does not extend to an 
equity case where the defendant has, by 
cross petition, claimed affirmative relief. 
By equity Rule 30, cross bills have be- 
come unnecessary and appropriate allega- 
tions and prayers in the answers are sub- 
stituted. In the present case the answer 
of the Wolverine Company and the in- 
tervening petitions of Fageol and the 
American Chain Company conclude? in 
each case with a prayer that the bill of 
complaint be dismissed “and that this de- 
fendant may be granted (may have) such 
other and further relief as to the court 
may seem meet and proper in the prem- 
ises.” This concluding prayer had no 
place in a defensive answer. It creates 
a situation precisely analogous to a bill 
of complaint which alleges facts entitling 
plaintiff to a specific relief upon a cer- 
tairf subject matter but, as to that mat- 
ter, asks only general relief. It is fa- 
miliar that, lacking a special demurrer 


|on account of the absence of specific 


prayer for relief, such general prayer is 
sufficient to support a decree for the ap- 
propriate specific relief—even without 
the amended prayer to that effect which 
is often rightly allowed to be added at 
the hearing. Since Fageol had a suffi- 
cient pleading basis for getting affirma- 
tive relief, there was no error in deny- 
ing plaintiff’s right to dismiss the bill as 
against him, Fageol; and if that denial 
was rightful, no harm came from the ex- 
tension of the same denial as to other 
parties. 
Revocable Provision Necessary. 

4. Upon the merits, the court below 
was right. For the purposes of this 
opinion we may concede, without decid- 
ing, that the typical patent license con- 
tract is not revocable by the licensor un- 
less it contains a provision to that end, 
and that Fageol’s early insistence that 
the license was: invalid, or revoked, was 
unsound. His right does not stand on 
that situation. The license contract from 
Fageol to the Automotive Company was 
made March 25, 1920. In our opinion 
it did not contemplate the granting by 
the Automotive Company of any license 
or sub-license to sell. It contemplated 
rather that the Automotive Company 
would manufacture, or have the manufac- 
turing done for it, and would then itself 
sell the device. It had power to accept 
royalties by way of settlement with in- 
fringers, but not otherwise. It agreed 
to market the bumpers under the name 
“Fageol,” to use its best efforts to pro- 
mote the sale, and to maintain at its 
expense a sufficient number of traveling 
men adequately to push the sales 
throughout the United States. It agreed 
to give the licensor one-eighth of the 
profits; and this plainly contemplated 
manufacturing and selling profits rather 
than merely royalty profits (except in 
cases of infringement settlement). 

On April 18, 1923, the Automotive 
Company granted to the Stewart-Warner 
Company “the full an dexclusive right 
and privilege of manufacturing [and sell- 
ing] (the printed record omits these 
words; from other parts of the contract 
the intent seems clear, and counsel so 
assume) at any place in the United 
States and territories thereof, and 
throughout the world, so far as the li- 
censor has power under the license which 
it holds from said Fageol to grant such 
license in countries foreign to the United 
States, bumpers embodying the invention 
of said letters patent.” 


Initial Company Disabled. 


Clearly, by this contract, the Automo- 
tive Company disables itself from car- 
rying out essential parts of its obliga- 
tions under the original license contract. 
This was not necessarily an effective 
abandonment or rescission of that con- 
tract; but it was in the nature of an an- 
ticipatory breach. It was a declaration 
that the Automotive Company did not in- 
tend to carry out its contract to manu- 
facture, sell, maintain salesmen, etc. 
Fageol might have insisted that this new 
license on April 18, 1923, was invalid and 
that the original contract must be ful- 
filled, and might have claimed damages 
for breach; but when knowledge of this 
later arrangement came to Fageol, it 


| was a tender to him by the Automotive 
| Company of rescission and abandonment 
| —at least, a tender of the right of re- 


scission because of abandonment; and he 
accepted that tender by his notice of 
April 28, 1923, stating that for various 
reasons, and among others, “all obliga- 
tions thereunder have been abandoned 
by you, the license of March 28, 1920, 
is hereby termirfted.” It is this last 
action by Fageol which is sufficient of 
itself (though, if disputed, contingent 
upon a later judicial determination of 
the existence at that time of the essen- 
tial facts) to put an end to the license 
rights of the Automotive Company and 
to show that when it filed this bill in 
August, 1923, it had no sufficient title to 
or interest in the patent, but that the en- 
tire rights therein then were vested in 
Fageol or those claiming under him, ad- 
versely to the Automotive Company. 
The decree below ended the existing 
contingency as to the rightfulness of 
Fageol’s rescission and properly declared 
the inability of plaintiff to maintain the 
suit and the fact of the termination of 


| the plaintiff’s license before suit com- 
not originally there cognizable, it is not | 


menced, as well as the fact that all title 
to the patent was then vested in Fageol 
and the American Chain Company. Par- 
agraph 3 of the decree included “all 
claims for profits and damages for past 
infringement” in the declaration of own- 
ership by Fageol and the American Chain 
Company. So far as claims for past in- 
fringement or other rights of the parties 
depended upon the situation @xisting be- 
fore April 28, 1923, when at the latest as 
we find, plaintiffs’ rights terminated, they 
do not seem to have been within the is- 
sues heard and considered by the court; 


; and they are only. remotely connected 


with the controversy which gives Federal 
jurisdiction. We think that clause 
should be stricken from the decree, and 


Reeall of 
Mandates 


Bill of Lading Requiri 
Fee As Average D 


‘ALts STATEMENTS Heretn Are GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WitHout CoMMENT BY THE UNITED STATES DAILY. 


Admiralty 


ng Consignee to Pay 
eclared Unreasonable 


Offer of Bond Ruled Sufficient and Possessory Libel 
Against Shipment Is Ruled Valid. 


Francis H. Leccett & CoMPANY VY. 500 / 


CasEs “OF TOMATOES, AND ITALIA- 

AMERICA SHIPPING CoRPORATION; CIR- 

cuit Court oF APPEALS, SECOND CIR- 

cUIT. } 

A requirement in a bill of lading that 
consignees agree to deposit the amount 
requested by the ship owner as a guar- 
antee for the contribution which they 
may be called upon to pay in a general 
average adjustment, and the insistence 
of the ship owner upon such a cash de- 
posit, were deciarec unreasonable by the 
Circuit Court of Appeals, Second Circuit, 
in this appeal from the final decree in 
admiralty entered in the District Court, 
Southern District of New York. The 
cargo owner tendered security, which the 
court said was reasonable, to cover its 
liability for general average. 

The case was heard before Hough, 
Manton and Hand, Circuit Judges. 

The full text of the case follows: 

This is a possessory libel brought by 
libellant to recover certain cases of to- 
matoes belonging to it and in the\ pos- 
sission of the claimant. 

The tomatoes had been carried from 
Naples to New York on one of the 
claimant’s steamers, which steamer dur- 
ing the course of the voyage had in- 
curred charges which for the purpose of 
this litagation may be deemed to have 
constituted general average. 

When the steamer arrived at New 
York libellant demanded its mefchandise 
and claimant refused to deliver it except 
upon payment to it of the estimated 
amount of general average due in respect 
of libellant’s tomatoes, viz: $40. 

Libellant paid or tendered all freight 
and other charges except this estimate 
for general average. As to that $40, it 
offered to file as security a surety com- 
pany bond or to deposit the sum in cash 
with any reputable bank in the City of 
New York as trustee, there to be held 
pending the adjustment of the general 
average. 

Delivery Is Refused. 

Claimant refused to deliver the toma- 
toes except upon payment to or deposit 
with it of said $40, and likewise refused 
the offer of a bond or of deposit in a 
chartered bank. 

The final decree awarded the 
chandise to  libellant, and 
brought this appeal. 

Homer L. Loomis, for appellant; Big- 
ham, Englar & Jones (T. Catesby Jones, 
counsel), for the libellant-appellee. 


mer- 
claimant 


Hough, C. J.: The single question pre- 
sented is whether a ship owner on the 
happening of a general average loss may 
insist as a prerequisite to delivery of 
cargo on the payment to him of a reason- 
able estimate of the cargo owner’s aver- 
age share. This right, if it exists, im- 
plies the further right to reject any and 
every other form of security tendered by 
the cargo owner. 

The argument is based upon the as- 
sumption that the ship owner’s maritime 
lien for general average payable by the 
cargo is in its nature possessory, and 
from that word is drawn the conclusion 
that nothing but cash in hand can de- 
prive the ship owner of possession. 

The legal origin of the American mari- 
time lien for freight (which includes that 
for general average) is sufficiently set 
forth in Wellman v. Morse, 76 Fed. 573, 
and The Saturnus, 250 Fed. 407\ at 409. 
It is enough for present purposes that 
the lien is maritime; is enforceable in 
the admiralty, and is therefore subject 
to the plastic and equitable treatment of 
admiralty law. 

Case Is In Equity. 

It may be admitted that we have de- 
rived the lien not from the privilege of 
continental law but the possessory lien 
of the common law. But that does not 
change the modern truth that in the. 
United States lien for freight and-or 
general average is maritime, and there- 
fore “not governed by the strict and 
technical rules of the common law,” but 
to be dealt with “upon equitable princi- 
ples and with reference to the usages 
and customs of trade.” (Bags of Linseed, 
1 Black, 108, at 114.) 

Therefore the question here is, what 
equitable considerations arise and what 
are the usages and customs of trade in 
respect of securing liens for general 
average. 

Until an adjustment is made the lien 
under consideration is inchoate; it at- 
taches, but its amount cannot be ascer- 
tained until adjusted, (The Allianca, 64 
Fed. 871, affd. 79 Fed. 989.) 

The practical difficulties arising in at- 
tempting enforcement of such a demand 
as this ship owner makes, were pointed 
out in 1896 by Putnam, J., in Wellman v. 
Morse, supra. That very experienced 
admiralty judge there said: 

“The theoretical remedy of a cash set- 
tlement is so impracticable that Lowndes 
states in substance that something else 
is imperative,” 
and proceeded to agreed with Mr. Lown- 
des’ dictum; we likewise agree. Since 
1896 new editions of substantially all the 
textbooks referred to in the Wellman 
case have appeared, and all of them set 
forth in detail the usage and the neces- 
sity for bond or deposit, and none recog- 
nizes a right’ in the ship owner to demand 
‘payment to him of an estimated amount 
(however reasonable) in advance. 

Usage Is Explained. 

We think American usage and law are 
sufficiently set forth in Mr. Coe’s treatise 
on the “Law and Practice of General 
Average in the United States.” He 
states (p. 77): 

“According to invariable custom in the 
United States, before the delivery of the 
merchandise the consignees sign an aver- 
age bond or agreement and in addition 
furnish a satisfactory guaranty. This 





nothing upon that subject should be re- 
| garded as concluded by this litigation. 
In all other respects the decree 
| affirmed. 

November 3, 1926. 
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guaranty is unlimited and is an absolute 
obligation te pay any charges for which 
the particular shipment is liable. It is 
customary to accept the guaranty of un- 
derwriters legally doing business in the 
United States or the guarantee of bank- 
ers or other satisfactory sureties. When 
such guarantees are not available a de- 
posit is made with the trustees named 
in the average bond, who are usually the 
average adjusters. * * * The deposits 
taken are placed in trust accounts, and 
the interest earned on them is credited in 
the average statement” 

See on this general subject: Scrutton 
on Charter Parties, 10th Ed., p. 310; 
Carver, 7th Ed., p. 606; Gourlie, 
General Average, pp. 428 and 430; 
Maclachan, 6th Ed., p. 560; Abbott’s 
Law of Merchant Ships, 13th Ed., p. 
664. 

Share Must Be Secured. 

Undoubtedly if the contributive share 
of a given cargo owner is neither 
paid nor secured, the ship owner’s lien 
permits a retention of possession. But 
never, we “think, has the ship cwner’s 
right of possession been stated more 
broadly than as on authorizing reten- 
tion until the contributive share ‘‘is 
either paid or satisfactorily secured.” 
(United States v. Wilder, 3 Sum. 308 
(F. C. 16694) per Story, J.; Simons v. 
White, 3 B. & C. 805.) 

Appellant greatly relies on Huth v. 
Lamport, 16 Q. B. D. 735, affirming 16 
Q. B. D. ’443. That case held no more 
than that the conditions of deposit and 
the form of the bond there required 
of the consignees were unreasonable 
and could not be insisted upon, and 
Lindley, L. J., pointed out that it was 
in that case “unnecessary to say whether 
he (the master) can refuse (to deliver) 
if reasonable security is offered.” 

That question is presented here and 
in the admiraity, and we, treating the 
maritime lien involved 
with the usages and customs of trade, 
answer the question in the negative. 
It is admitted that the security here 
tendered (and actually given) is reason- 
able. Therefore the refusal of the ship 
owner to deliver the cargo was un- 
reasonable and this possessory action 
lies. 

Thus far we have considered merely 
the rights growing out of the maritime 
lien, but appellant by its assignments 
of error also relies upon the fact that 
the paragraph in the bill of lading 
under which these goods were carried 
contains a clause that in respect of 
general average. 

“All consignees agree to deposit with 
the (ship owner) the amount requested 
by (the ship owner) as a guarantee 
for the contribution which they may 
be called to pay in the average adjust- 
ment.” 

Clause Held Unreasonable. 

The same bill of lading provided that 
in case of general average “the adjust- 
ment shall be made at Genoa at the re- 
quest of” the ship owner. The ship 
owner is an Italian corporation. 

This point has not been stressed in 
appellant’s argument, and there is no 
evidence before us except the bald 
language of the bill. It seems to us 
that under The Queen of the Pacific, 
180 U. S. 56, and many cases following 
thereupon, we are required to 
nounce upon the reasonableness of this 
proviso in the bill of lading. 

We think it unreasonable,, because it 
attempts bo bind shippers to any amount 
the carrier chooses to exaet, and puts 
their money at the hazard of the owner's 
solvency. (Cf. Colton v. N. Y. & Cuba 
&c. Co., 1925 A. M. C. 811. 

Decree affirmed with costs, 


Capital Establishes 
Water-Front Rights 
Department of Justice Cites 


Settlements Making Harbor 
Developments Possible. 


The Department of Justice has just an- | 


nounced that as a result of the work of 
the law officers of the United States dur- 
ing the last 40 years, it has been possible 
for the Government “to exercise a free 


city of Washington “through assertion of 
the rights reserved by those who planned 
the original capital city.” 

The full text of the statement follows: 

In connection with the plans for the 

| development of the water front of the 
city of Washington, the work of the law 
officers of the United States, covering a 
period of almost 40 years, has made it 
possible for the Government to exercise 
a free hand in water front development 
through assertion of the rights reserved 
by those who planned the original capi- 
tal city. 
Case Filed In 1886. 

Beginning with the Potomac Flats case 
which was filed in 1886, and which con- 
firmed the title of the United States to 
the water front of the city from Easby’s 
Point, just west of the Naval Hospital, 
to Arsenal Point, forming the southeas- 
tern boundary of Washington Channel, 
there have been a series of settlements 
and adjudications which established the 
rights of the United States and made 
possible plans for the improvement of 
the harbor and water front. 

Plan Further: Action. 

Within the past few months the work 
of the Department of Justice, in clearing 
the title of the United States to the wa- 
ter front between Potomac Park and I 
street, has been completed and further 
proceedings are expected to add mate- 

| rially to the water front area as to which 
& the title has been completely cleared. 


Ship’s 
Libel 


| Appeal Is Dismissed 


As Without Support 


Court Says Failure to Give Any 
Evidence or Exceptions Is 
Bar to Making Plea. 


Louis GarRciIA NEANDER, DEFENDANT, 
PLAINTIFF IN ERROR, V. UNITED STATES 
or AMERICA; CIRCUIT COURT OF AP- 
PEALS, First Circuit; No. 1913. 

In this case, which is in error to the 
District Court for the District of Porto 
Rico, the Circuit Court of Appeals 
pointed out that as the evidence given 
at the trial was not reported, and as the 
record fails to show what instructions, 
if any, were requested by defendant, or 
that the denial of the motion for a new 
trial was excepted to, there was no ques- 
tion for the court to consider on appeal. 

The case was before Bingham, John- 
son and Anderson, JJ. The full text of 
the opinion, delivered by Justice Bing- 
ham, foHows: ° 

Indicted on Two Counts. 

This is an indictment charging in the 
first count that the defendant on or be- 
fore the eighth day of July, 1925, ‘at 





in accordance | 


pro-4@ 


‘San Juan, Porto Rico, being the Super- 
intendent of Mails connected with the 
collection of customs duties on mail en- 
tries of imported foreign merchandise 
received in the post office at that place, 


| “did then and there willfully, knowingly, 
| unlawfully, feloniously and with criminal 


intent to defraud the United States, em- 


| bezzle and convert to his own use a cer- 


tain portion of the customs duties col- 
lected on mail entries of imported mer- 


| chandise, the sum of” $1,361.44, which 


had come into his possession because of 
his employment as aforesaid. 
In the second count he was charged 


| with willfully and feloniously stealing 


said sum from funds belonging to the 
United States. 

He was found guilty on the second 
count, not guilty on the first, and was 
sentenced to a term of three years at 
hard labor at Atlanta and to pay the 
costs of suit. 

After the verdict was rendered and be- 
fore sentence the defendant moved for a 


| new trial on the grounds (1) that the 


verdict was contrary to law; (2) that it 
wss contrary to the evidence; and (3) 
that the court erred in refusing to give 
the instructions asked by the defendant. 
The single error assigned is that the 
court erred in not granting the motion 


for a new trial. 


Judgment Affirmed. 

The evidence given at the trial is not 
reported and it nowhere appears in the 
record what instructions, if any, were 
requested by the defendant, or that the 
denial of the motion for a new trial was 
excepted to. Under the circumstances it 
is apparent that no question of law is 
presented for our consideration. 

The judgment of the District Court is 
affirmed. 

November 4, 1926. 


Motion Dismissed 


To Amend Mandate 


Appellate Court Rules It Is 
Without Authority to Make 
Substantial Change. 


ANDREW J. CASEY, FORMERLY ACTING 
COLLECTOR OF INTERNAL REVENUE, V. 
STERLING CIDER COMPANY; CIRCUIT 
Court oF APPEALS, First Circuit; No. 
1623. 

A motion to recall a mandate and 
amend the order, entered at a term long 
since expired, by adding “with interest,” 
involves a change as to substance where- 
in the Circuit Court of Appeals, on error 
from the District Court, Massachusetts, 
declared it was without power to make 


| the modification. 


Before Judges Bingham, Johnson and 
Anderson. 

The full text of the opinion of the 
court, delivered by Judge Bingham, 


| follows: 


On December 21, 1923, this court en- 
tered -an order affirming the judgment 
of the District Court in the above en- 
titled case, said judgment having been 
rendered in favor of the Sterling Cider 


A | Company and the Government having - 
hand in watery front development” in the | 


prosecuted a writ of error to this Court. 

The Sterling Cider Company now (at 
the October term, 1926) presents a mo- 
tion asking that we recall our mandate 
and amend the order by adding thereto 
the words “with interest.” The Gov- 
ernment objects to this. 

As the term, at which the order of 
December 21, 1923, was entered, has 
long since expired and the modification 
desired would involve a matter of’ sub- 
stance and not of mere form, we are 
without power to make the modification 
and the motion must be denied. Schell 
v. Dodge, 107 U. S. 629; E. G. Staude 
Mfg. Co. v. Labombarde, 247 Fed. 879. 

The motion is denied. 

October 27, 1926. 


Court Affirms Order 
In Spremulli Case 


UNITED STATES Ex REL. SAVERIA SPRE- 





MULLI V. HENRY H. CURRAN, as Com- 
MISSIONER, Etc.; CircurT Court or AP- 
PEALS, SECOND CIRCUIT; No. 70, Oc- 
TOBER TERM, 1926. 

Appeal from District Court, Southern 
District of New York. 

J. M. Lyons, of New York, appeared 
for appellant, and N. R. Margold, of New 
York, for . appellee. Before Circuit 
Judges Hugh, Manton and Mack. 

Per Curiam, Order affirmed in open ' 
court. 





° jar. 


‘At. Statements Here Arr Grven on Orricran Avtnortry ONLY 
AND WitTHout Co¥MENT By THE UNITED States Dalry. 


Patents 


Infringer May Be Subject to Punitive Damages 
Without Knowing Patent Is Valid, Rules Jurist 


Priot 
Art 


Rejection of Claims 
On Improvement to 


Filter Is Reversed | 


Decision Holds That While 
Elements Are Old, Com- 
bination Is Lacking 
in Prior Art. 


| 
| 
| 


Bacquet, GEORGES J., APPLICATION; 
Boarp OF EXAMINERS, PATENT OFFICE. 
Patent No. 1606693 was issued to G. J. 

Buquet November 9, 1926, for improve- 

ment in filters, upon application No. 736- 

585, filed September 8, 1924, The final 

rejection of claims 1, 4 and 5 of the ap- 

plication was reversed by the examiner- 

in-chief on July 18, 1926, as showing a 

combination of old elements that is pat- 

entable, while claims 2 and 8 add noth- 

ing to claim 1. 

O. K. Krueger appeared for appellant. 
The full text of the decision follows: 
This is an appeal from the action of 

the examiner finally rejecting claims 1 

and 5, inclusive, of which claims 1 and 2 

will serve as pxamples: 


Filter Is Described. 


1. In combination with a water jar 
and an inverted water bottle on top of 
the jar, a filtering vessel within the jar 
closed except for the open top extending 
with its top edge above the opening of 
the inverted bottle in the jar and being 
made of porous material so that the 
water level in the vessel controls the 
water level in said jar at a point near 
the mouth of the inverted bottle. 

2. In combination with a water jar and 
an inverted water bottle disposed on top 
of the jar, a filtering vessel within the 
jar closed except for the open top ex- 
tending with its top edge to a point 
above the opening of the inverted water 
bottle within the jar and being made of 
porous material so that the water level 
‘in the vessel controls the water level in 








said jar at a point near the mouth of the 
inverted bottle, and a guiding member 
extending from the top edge of the jar 
inwardly to within the top opening of 
the inserted filtering vessel. 

References Are Cited. 


The references relied upon are: 

Ziegler, 391290, October 16, 1888; 
Newell, 895782, August 11, 1908; White- 
low, Brit., 16663, May 20, 1899; and Sim- 
monet, Brit., 16259, July 12, 1909. 

Claims 1 and 4 were rejected on the 
patent to Simmonet or Newell in view of 
_. Whitelow. 

Claim 1 calls for “a water jar and an 
inverted water bottle on top of the jar,” 
as shown in Simmonet or Newell, 

“A filtering vessel within the jar closed 
' except for the open top extending with 
' its top edge above the opening of the 
inverted bottle in the jar and made of 
‘porous materials so that the water level 
*-in the vessel controls the water level in 
said jar at a point near the mouth of the 
inverted bottle.” 

Simmonet does not show a filtering 
vessel “closed except for the open top.” 
The filter vessel of Simmonet is a glass 
tube 4 plugged at one end with an ab- 
sorbent cotton plug 6 and at its other 
end with a stopper 3. The water is fil- 
tered by passing from the receptacle 1 
through sterilized carbons 5 in the glass 





., tube 4. The filtering jar is not made of 


**porous material. The water receptacle 
1 of Simmonet is not an inverted bottle 
and the water level in the filtering ves- 
sel would not control the level in the jar 
at a point near the mouth of the inverted 
bottle but all of the water would flow 
out of the reservior 1 through the filter 
tube 4 and if the reservoir 1 were of 
sufficient capacity the filtered water 
would overflow the mouth of the jar 7. 

Newell’s device is a water cooler show- 
ing a water jar 2 having an inverted bot- 
tle mouth received through a funnel 
_. extending from the cover of a cooling 

outer receptacle into the mouth of the 
No filter is shown in Newell’s de- 

‘vice. 
ini Outlines British Patent. 

The British patent to Whitelow shows 
a filtering device comprising a drinking 
cup j provided near its top with over- 
flow opening k to permit air to escape 
while filling and to indicate when the 
cup is full of filtered water. The filter 
has a porous cell a closed at its lower 
end and having at its upper end a ring 
b screwed so as to engage with the head 
e of the filter. A plunger e working 
through the head c when raised draws 
‘water from a supply reservoir through 
the nozzle f and head c into the cell a 
* and when lowered forces the water out 
of the cell into the cup j the water be- 
ing prevented from passing back through 
the nozzle f by a check valve h. 

None of the references citied shows 
the combination of elements specified in 
claim 1 or the equivalents of the com- 
bination although the elements are sep- 
araiely to be old in the three patents 
cited. We do not consider claim 1 to be 
° anticipated by the patents cited. 

Points Out Old Element. 

Claims 2 and 3 add nothing to the 
‘combination stated in claim 1 except the 
“guiding member extending from the 





‘top edge of the jar inwardly to within 
the top opening of the inserted filtering 
vessel.” This is an old element shown 
in a similar relation to the water jar 2 
of Newell and adds nothing: patentable 
to the combination of claim 1. We 
therefore reverse the examiner as to the 
rejection of claims 2 and 38 on the 
grounds stated by him and recommend 
under the provisions of Rule 1389 a fur- 
there rejection on the ground that the 
_ addition of the guiding member to the 
combination stated in claim 1 adds noth- 
ing patentable to the claim. 

Claim 4, which was rejected by the 
_examiner on the same references as 
claim 1, is considered by use to be pat- 
entable for the reasons stated above in 
considering the merits of claim 1. 

Decision Is Reversed. 

The Patent to Ziegler shows an outer 
receptacle containing a cylindrical filter- 
ing jar spaced from the wall of the re- 
ceptacle. The annular space surround- 


Increase in Amount 


If Done Deliberately 


Evidence Cited of Valve De- 
signed to Function Same As 
One Under Prior License. 


Wintt1AM Cramp & SON SHIP AND EN- 
GINE BUILDING COMPANY V. WELLMAN- 
SEAVER-MorRGAN COMPANY; DISTRICT 
CourT, NORTHERN DISTRICT OF OHIO; 
Equity No. 694. 

Increased damages for willful in- 
fringement of a patent were allowed in 
this decision overruling exceptions to 
the master’s report. 


The full text of the opinion of the 
court, rendered by Judge Westenhaver, 
follows: 

This cause is before me on exceptions 
to the report of special master Carl 
D. Friebelin, Esq., filed herein August 
10, 1926, stating an account of profits 
and damages. By interlocutory decree 
entered April 9, 1925, Letters Patent 
1080890, issued to R. D. Johnson July 
2, 1912, was held valid and infringed 
and an injunction awarded. On appeal 
this decree was affirmed as to claims 
1 and 4 in issue. See 3 Fed. (2d) 
531. Defendant has taken two excep- 
tions, and the plaintiff eight, to this 
report, calling in question practically 
all of the master’s findings in so far as 
adverse to their respective contentions. 
All the questions raised by these ex- 
ceptions turn purely upon evidence more 
or less conflicting. If the master has 
not misapprehended and misapplied any 
rule of law, or has not adopted any 
erroneous theory of the evidence, his 
findings of fact will, in the absence 
of plain mistake, be approved and 
adopted. However, this case was tried 
to me, and, in the light of my back- 
ground of previous knowledge, the re- 
sults reached by the master appeared 
on first impression inequitable to the 
plaintiff. I have, in consequence, ex- 
amined with care the entire record and 
have read and weighed all the testimony 
taken by the master on the accounting. 
This study, for the reasons hereafter 
stated, has convinced me _ that the 
master’s findings in plaintiff’s favor are 
as favorable as is warranted upon any 
tenable view of the evidence. 

The device in controversy is a conduit 
or panstock valve. It is described as 
a needle or plunger or a_ balanced 
valve, as distinguished from a gate or 
butterfly or mechanical valve. In this 
record it is usually called the Johnson 
valve. Each installation must be spe- 
cially designed and constructed to meet 
existing conditions. Each presents en- 
gineering and construction problems of 
no little difficulty. Each usually in- 
volves a cost price running into thou- 
sands, and even hundreds of thousands 
of dollars. 


Master Finds Defendant 
Only Sold Five Valves 


The master finds that defendant sold 
and installed only five Johnson valves. 
Two of these were sold to the Western 
States Gas & Electric Company for 
the same job. Two were shipped by 
permission of the court and installed 
after the preliminary injunction was 
awarded. Defendant lost money on 
these jobs taken as a whole. It made 
a profit of $866.18 on one job only, that 
of its second installation for the North- 
ern New York Utilities, Inc. This 
profit, the master finds, was $866.13. 
He further finds that the plaintiff is 
entitled to recover this profit on the 
view that each installation is a separate 
infringement and that the loss on one 
job cannot be offset against a profit on 
another. Neither party excepts to the 
master’s findings or conclusions of law 
in so far as they pertain to defendant’s 
profits. 

The main controversy pertains to the 
master’s findings upon the plaintiff’s 
claims of damage. There is no dispute 
as to the law. It is correctly. stated in 
the master’s report and is not questioned 
by counsel. Plaintiff contends that dur- 
ing the infringing period it made 10 
installations, consisting of 28 valves. 
These are tabulated in Plaintiff’s Ex- 
hibit 10 and in Defendant’s Exhibit 3. 
The total contract price was $739,400. 
It claims to have made only an average 
profit thereon of 12 per cent, whereas 
it claims to have made an average profit 
on sales of valves during a typical period 
prior to the infringement of 66 per 
cent. Plaintiff’s view is that these 10 
installations were made at a reduced 
price solely because of defendant’s in- 
fringement, and hence that the 48 per 
cent difference in profits, being due 
to this enforced reduction, measures 
plaintiff’s damage from the _ infringe- 
ment and is recoverable. Defendant, 
as already said, sold and installed five 
valves under four different contracts. 


ing the filter jar is filled with water 
which filters through the wall of the fil- 
ter jar from which the filtered water is 
drawn by the spigot C. Ziegler adds 
nothing to the art except to show that 
it is old to provide an open-topped filter- 
ing jar in a filtering device. The filtered 
water is drawn from within the filter 
jar in Ziegler instead of from without 
as in the construction claimed by appli- 
cant. 

We consider claims 4 and 5 as disclos- 
ing new combinations of old elements and 
are therefore patentable. 

The decision of the examiner is re- 
versed on the grounds stated. 

We recommend, however, under the 
provisions of Rule 139 the further rejec- 
tion of claims 2 and 3 as adding an old 
feature to the allowable combination 
stated in claim 1 without adding any 
new result. Ex parte Lahue, C. D, 1902, 
p. 357. 
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Plaintiff further claims that 
and would have sold these five valves 
at the price prevailing prior to the in- 
fringement, and hence that it should 
have the same average profit thereon 
as obtained prior to the infringement. 
The legal theory is sound. The ques- 
tion is whether it is supoprted by the 
evidence. 

The master, after a careful study of 
the evidence, has in substance found; 
(a) that plaintiff’s contention as to de- 
fendant’s average profit on installations 
prior to the infringing period, is not 
sustained, and that what the average 
profit was, cannot be determined from 
the evidence; (b) that plaintiff did not 
reduce its profits on valves sold and 
installed during the infringing period 
solely or even primarily because of de- 
fendant’s infringement; (c) that ex- 
cept as to the two valves sold by the 
defendant to the Phoenix Utility Com- 
pany, the evidence does not show that 
plaintiff could or would have made the 
sales made by defendant, and that, as 
to the defendant’s sales to the Western 
States Gas & Electric Company, plain- 
tiff might have made that sale, but that 
the evidence does not show that plain- 
tiff could or would have made it at a 
price such as would have earned a 
profit, much less what that profit would 
have been. 


Average Profit Prior 
To Infringement Shown 


Plaintiff, in order to show its average 
profit prior to the infringement, selected 
the period between 1918 and January 
29, 1920, when defendant was under 
license agreements manufacturing John- 
son valves for the Larner-Johnson 
Valve Co. The latter company made 
sales, procured contracts, and placed 
orders with defendant. The latter 
manufactured valves and parts thereof 
and delivered the same f. o. b. cars at 
its plant in Akron, Ohio. Such labor 
and expense as were incident to the sub- 
sequent installation, supervision and 
collection, were borne by the Valve 
Company. Defendant’s manufacturing 
price was actual cost plus a profit of 
15 per cent, but it also gave, when each 
order was placed, a guaranteed esti- 
mate of that cost. If the actual cost 
exceeded he guaranteed estimate, the 
latter controlled and defendant was 
obliged to-absorb the loss out of its 
anticipated 15 per cent profit. The 
actual cost is referred to in the record 
as commercial cost a, and the guar- 
anteed estimate as commercial cost b. 
In point of fact, the actual cost often 
largely exceeded the guaranteed esti- 
mate. On three valves sold to the 
Hydraulic Power Company, the excess 
was approximately $11,000. On an- 
other sale, the excess was approxi- 
mately $6,000, on another, $5,000, and 
on still another, $10,000. After Janu- 
ary 29, 1920, and until July 1, 1921, 
the present plaintiff manufactured 
valves for the Larner-Johnson Valve 
Company upon similar terms. 


Plaintiff selects 26 valves sold and in- 
stalled under 11 different contracts, to 
the Larner-Johnson Valve Company 
under this arrangement prior to the in- 
fringing period. It finds its selling price 
in excess of its guaranteed estimate and 
treats this excess as net profit. In this 
way is shown an average profit of 56 
per cent. It also takes its sale of nine 
valves on five different jobs manu- 
factured by the present plaintiff and 
furnished to the Valve Company be- 
tween January 29, 1920, and July 1, 
1921, under a samilar arrangement, and 
shows an average profit of 50 per cent. 
In this way and on this basis of com- 
parison, it is claimed that plaintiff was 
damaged by the difference between 
either 50 or 56 per cent and the profit 
of 12 per cent realized on sales made 
during during the infringing period. 


Master Refuses to 
Accept This Showing 


The master refused to accept this 
showing. In my opinion, his action does 
not appear to be a plain mistake. On 
the contrary, his finding is required by 
the evidence. There is no justification 
for adopting the guaranteed estimate, 
called commercial cost b, instead of 
actual cost of manufacture, called com- 
mercial cost a. If plaintiff had been 
manufacturing these valves, it is fair 
to assume that it could not have done 
so any more cheaply than did defend- 
ant. The difference between the guar- 
anteed estimate and the actual cost was 
absorbed by defendant out of its antici- 
pated profit of 15 per cent. It is not 
probable that the defendant would have 
continued to make and sell valves unless 
it had this margin of profit. Plaintiff’s 
contention ignores entirely the 15 per 
cent profit, as well as the excess of 
actual cost over guaranteed estimate. 
This is manifestely wrong. A correct- 
tion of this error would reduce the 
average profit to 38 per cent. 

The evidence also discloses that plain- 
tiff ignored nine other valves made dur- 
ing the same period by defendant for 
the Valve Company. These are shown 
by Defendant’s Exhibt 1. Of these, 
four were sold to the city of Los 
Angeles. All of these sales show a loss. 
If they were included, a further reduc- 
tion of 7 per cent in the profits claimed, 
would result. 

More important is the fact that the 
costs and expenses of the Larner-John- 
son Valve Company are not shown or 
deducted. Plaintiff adopted as tpyical, 


the period prior to the infringement,: 


during which the arrangement above 
stated, was in force between defendant 
and the Larner-Johnson Valve Com- 
pany. Having adopted this period as 
a basis for comparison, it was incum- 
bent upon plaintiff to prove satisfac- 
torily that company’s costs and ex- 
penses, which should be added to the 
difference between actual cost and sell- 
ing price in order to ge the profit made 
on any or all sales. Plaintiff not only 


it could | 


Master’s 


Finding 


Exceptions to Report 


Of Master Overruled 


Held Findings Sustained In Re- 
port of Infringement on 


No. 1030690. 


failed to make this showing, but, when 
defendant called the principal officer of 


the Valve Company and interrogated 
him on that subject, he refused to an- 
swer, obviously under the advise of 
plaintiff’s counsel. That the Valve 
Company was burdened with certain 
costs and expenses of doing business, is 
obvious. It made the sales, prepared 
preliminary plans, took the contracts, 
supervised the installation, and collected 
and accounted for the proceeds. It 
maintained a place of business. It had 
officers, trained engineers, and skilled 
accountants, and was burdened with 
all sales expense. Neither the gross 
amount nor the details of any of these 
expenses is shown. It is now urged that 
the master ought, and that this court 
should, assume 10 per cent as adequate 
to cover not only all sales expense, but 
all overhead expense and indirect cost 
involved in doing business. To do this 
would be resorting to mere conjecture 
or speculation. 


Determination of Profits 
On Ten Sales Outlined 


Likewise plaintiff’s determination on 
its profits made on its 10 sales requiring 
the instalaltion of 28 valves during the 
infringing period, is subject to grave 
criticism. These sales are tabulated as 
Plaintiff’s Exhibit 10 and Defendant’s 
Exhibit 3. In this statement, plaintiff 
adopts actual or commercial cost, and 
not a guaranteed estimate. It ignores 
the margin of 15 per cent out of which 
defendant’s excess or actual cost was 
absorbed during the prior period. Ex- 
hibit 10 includes all cost, not only direct 
manufacturing cost, such as is adopted 
as a basis for the prior period, but all 
indirect cost, such as overhead, sales, 
and administration expense. All these 
factors have to be noted and taken 
into account before any comparison can 
be made betwen the sales listed in Ex- 
hibit 6 and the sales listed in Exhibit 
10. The burden was on plaintiff to 
make this showing. 

Moreover, the master has found, and 
plaintiff’s counsel now concedes that the 
first three jobs included in Exhibit 10, 
comprising sales of 15 valves, were 
made before the defendant’s infringe- 
ment became effective to reduce the 
price. Even if defendant had mani- 
fested at an earlier date an intention 
to infringe, the evidence is clear that 
its competition did not become a factor 
earlier than the middle of January, 
1921. Defendant’s first public adver- 
tisement or notice that it was in the 
market to make and sell valves of the 
Johnson type was late in the year 1920. 
Mr. Larner testifies that deefndant’s 
competition was not noticed until de- 
fendant’s sale to the Power Construction 
Corporation, made under date of July 
27, 1921. Hence the first three in- 
stallations shown in Exhibit 10 must 
be ignored. They account for more than 
one-half the total sales made at a re- 
duced price on the basis of which plain- 
tiff claims damages at the rate of 56 
per cent, caused solely by defendant’s 
infringement. 


Exhibits By Plaintiff 


After Infringement 

Plaintiff also includes in Exhibit 10, 
items 7, 8, 9, and 10, involving the sale 
of eight valves, the orders for which 
were taken after defendant’s infringe- 
ment had been suppresesd by injunc- 
tion. ~The preliminary injunction was 
awarded April 9, 1928, and was not 
suspended pending appeal. The earliest 
of these sales was December 7, 1928, 
and the others were made during 1924. 
If plaintiff’s contention is sound that 
it was obliged to reduce these profits 
solely by reason of defendant’s com- 
petition and not by reason of the com- 
petition of gate, butterfly, or mechanical 
valves, or other unknown causes, no 
reason is perceived why these contracts 
could and should not have been taken 
at the price now asserted. It is no 
answer to say that the price, once hav- 
ing been dragged down, could not be 
raised. An infringer is not responsible 
for such indirect consequences after 
his infringement has been suppressed. 
These four contracts account for ap- 
proximately $100,000 worth of busi- 
ness on which plaintiff is claming dam- 
ages in the form of a reduced profit of 
56 per cent. 

The evidence convinces me that plain- 
tiff never had a uniform price, nor 
made a uniform profit which would 
justify adopting this theory for com- 
puting damages. Upon this sale of six 
valves made March 6, 1920, to the city 
of San Francisco and not now claimed 
to be effected by defendant’s competi- 
tion, plaintiff lost 8 per cent. On the 
second sale of six valves to the same 
city, made March 14, 1920, and like- 
wise unaffected, plaintiff made a profit 
only of 9 per cent. On the four sales 
above noted, made after the infringing 
competition had been suppressed, plain- 
tiff made a profit in one instance of 
only 9 per cent, and in no instance a 
profit greater than 17 per cent. On the 
sale of five valves to the Hydroelectric 
Commission, made March 5, 1920, where 
some claim is made that the price was 
affected by defendant’s 
plaintiff made a profit of 52 per cent. 
The evidence likewise shows plaintiff’s 
estimate of profits made at the time it 
bid upon jobs, was usually wide of the 
mark. On the first sale above referred 
to, made to the city of San Francisco, 
it estimated an 18 per cent profit, yet 
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Principles Involved in Latest Decisions 


Of All United States Courts. 


SYLLABI are printed so that they can be cut out and pasted on Standard 
Library-Index and File Cards, approximately $ by 5 inches, usually em- 
ployed in libruries and filed for reference. 


APPEAL AND ERROR: Presentation of Rights: Exceptions. 


WHERE motion for new trial in prosecution, for unlawful possession and sales 

of liquor, was based on alleged error in not quashing search warrant and in not 
giving certain instructions, where search warrant and instructions are not set out 
in the record, there was no question for appellate court.—Itorrino v. United States 
(Circuit Court of Appeals, 1st Circuit.)—Index Page 3121, Col. 7. 


APPEAL AND ERROR: Preseentation of Rights: Exceptions. 


WHERE the evidence given at the trial is not reported, and the record fails to 

show what instructions, if any, were requested, or that the denial of a motion 
for a new/trial was excepted to, there is no question for the court to consider on 
appeal.—Neander v. United States (Circuit Court of Appeals, 1st Circuit.)—Index 


Page 3124, Col. 7. 


APPEAL AND ERROR: Conviction of Mandate: Interest. 
WHERE term at which order was entered has expired, motion to recall mandate 


and amend order by adding “with interest,” would involve matter of substance, 
motion denied.—Casey v. Sterling Cider Co. (Circuit Court of Appeals, 1st Circuit.) 


—Index Page 3124, Col. 7. 


BANKRUPTCY: Appeal and Revision of Proceedings: Review. 


HERE opposite conclusions may be drawn from facts presented, and findings of 
District Court are in opposition to those made by referee, Circuit Court of 


Appeals will affirm the District Court.—Jones, Trustee, etc. v. Ferguson Lumber 
Co. (Circuit Couret of Appeals, 8th Circuit.)—Index Page 3127, Col. 7. 


BRIBERY: Indictment or Information: Allegations. ~ 
WHERE indictment is brought under Section 39, Criminal Code, which penalizes 


bribery or attempts to bribe “officers of the United States or any person acting 


for or on behalf of the United States,” and the indictment alleges the offer of 
money “to Raymond C. Degan, a duly appointed and qualified narcotic agent of the 
United States”; held, indictment does not allege Degan was an officer of the United 
States or was a person acting for or on behalf of United States, and court was un- 
able to say who or what a “narcotic agent” is, or what his powers and duties are; 
and indictment was dismissed.—Tom Chan Roy v. United States (Circuit Court of 
Appeals, 6th Circuit.)—Index Page 8125, Col. 7. 


CONTRACTS: Consideration: Duty. 


HERE street railway contracts with railroad company for right to construct 
its tracks across railroad tracks, railroad agreeing to maintain gates on sides 


of tracks and street railway agreeing to maintain crossing, street railway cannot 
later claim benefit of State statute which imposes an equal burden on railway 
and railroad where their tracks cross, as railroad, by its agreement, has given 
sufficient consideration to support of the contract.—Erie R. R. v. Cleveland Rwy. 


(Circuit Court of Appeals, 6th Circuit.)—Index Page 3127, Col. 4. 


CRIMINAL LAW: Evidence: Judicial Admissions: Plea of Guilty. 


LEAS of guilty are judicial confessions made in court, and when offered as evi- 
dence in another case, civil or criminal, where fact which the plea admits is 


material, are regarded as extrajudicial in that case; and defendant against whom 
such plea is offered may show he did not intend to enter plea recorded against him, 
or did not then know nature of charge.—Accardi v. United States (Circuit Court 
of Appeals, 8th Circuit.)—Index Page 3127, Col. 2. 


DISMISSAL AND NONSUIT: Plaintiff’s Right To. 


IGHT of plaintiff to dismiss suit does not extend to equity case where defendant 
has, by cross petition, claimed affirmative relief—Automotive Products Corp. v. 


Wolxerine Bumper & Specialty Co. et als. (Circuit Court of Appeals, 6th Circuit.) — 


Index Page 3124, Col. 2. 


CRIMINAL LAW: Testimony of Accomplices: Credibility and Effect: Instructions 


to Jury. 


WHERE conviction is sought solely through the testimony of a witness, who is 


an accomplice to the crime charged, the court must instruct, if so requested, 


that the witness is an accomplice, that the testimony must be viewed from that 
angle, and that the jury must be convinced beyond a reasonable doubt that it is true, 
before a verdict of guilty may be brought.—Zola Lett v. United States (Circuit 
Court of Appeals, 8th Circuit.)—Index Page 3126, Col. 3. 


EVIDENCE: Cross-examination: Affidavits. 
Q)BJECTION to a question on cross-examination concerning contents of an affi- 


davit witness had made should be sustained, where it appeared that examiner 


had a copy of the affidavit, for it is best evidence of any statement which it con- 
tained in contradiction of the witness’s testimony.—Billington v. United States 
(Circuit Court of Appeals, 6th Circuit.)—Index Page 3127, Col. 7. 


FRAUD: Action For Deceit. 


HERE there was no proof that would sustain finding that defendant made false 
representations with intent to mislead and deceive plaintiff, or that such intent 


could be inferred from circumstances of transaction, held: There was on actionable 
fraud.—Fidelity & Deposit Co. of Md., a Corp. v. Drovers State Bank, a Corp. 
(Circuit Court of Appeals, 8th Circuit.)—Index Page 3121, Col. 2. 


INDICTMENT AND INFORMATION: Requisites and Sufficiency of Accusation: 


Bill of Particulars. 


WHERE indictment states an offense committed within the jurisdiction of the 


trial court, but fails to advise the defendant with sufficient particularity of mat- 


ters necessary to enable him to prepare his defense and to safeguard him from 
further prosecution for the same act, such details may be supplied by a bill off 
particulars, if the defendant makes seasonable and appropriate application for in- 
formation.—Zola Lett v. United States (Circuit Court of Appeals, 8th Circuit.) — 


Index Page 3126, Col. 3. 


JURY: Competency of Jurors: Challenges for Cause. 


HERE juror is asked, “Just because a person is an officer of the law will you 
give any more or less credit to his testimony,” to which the juror replied, 


“with an officer I would pay more attention to him,” held: Response did not show 
any prejudice against accused or his business, although it might turn out to be 
prejudicial error if conviction were based only on the testimony of witnesses who 
were officers.—Billington v. United States (Circuit Court of Appeals, 6th Circuit.) 


—Index Page 8127, Col. 1. 


JURY: Competency of Jurors: Challenges for Cause. 


JUROR whose step-daughter, a public stenographer, at one time had desk room 
in office with the assistant district attorney, though he had met but never had 


dealings with such officer, held: Not disqualitied.—Billington v. 


United States 


(Circuit Court of Appeals, 6th Circuit.)—Index Page 3127, Col. 1. 


JURY: Competency of Jury, Challenges for Cause: Prior Service as Juror in Case 


Against Wife of Defendant. 


HERE wife of defendant was tried and convicted in morning, and eight of the 
same jurors were used in trial of defendant in afternoon, both parties being 
charged with identical crimes, and the testimony shows the wife involved in de- 
fendant’s offense, held: It was reversible error to retain the eight jurors in trial 


it sustained a loss of 8 per cent. On 
its sale of two valves December 7, 1923, 
to the General Construttion Company 
it estimated when bidding, a profit of 
31 per cent, yet it made a profit only 
of 17 per cent. On its sale of three 
valves April 21, 1924, to the Kentucky 
H. E. Co., it estimated when bidding, 
a profit of 27 per cent, yet it made a 
profit only of 11 per cent. On its sale 
of one valve to the city of Denver, Octo- 


ber 9, 1924, it estimated when bidding a | 


profit of 27 per cent, yet it made a 
profit only of 9 per cent. What profit 
plaintiff could or would have made on 


[Continued on Page 13, Column 5.] 


any job appears to be pure speculation. 
The truth seems to be that each in- 
stallation was a special job, involving 
risks and hazards incident to construc- 
tion contracts. Mass or quantity pro- 
duction was not possible. No list price 
was or could be established. Every in- 
stallation had to be separately designed 
and specially constructed to meet dif- 
ferent conditions. As is usual in con- 
struction contracts, the results obtained 
in one instance furnish no definite in- 
dication as to what results will be ob- 
tained is another. 

Plaintiff’s theory upon which it sought 
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Bribery 
Charges 


| Recognition Denied” 
| Narcotic Agent as 


Government Officia 


Court Can Find No Such Deg 
ignation of Federal Em- 
ploye and Reverses 
Judgment. 


Tom CHAN Poy, PLAINTIFF IN ERROR, 
UNITED STATES; CircuIT CourRT OF 
PEALS, SIxTH Circuit; No. 4478. 

An indictment against a “narcoti 
agent” wherein the offense charged ‘w: 
to “bribe officers of the United States 

| the appellate court found, did not alle 

| that the narcotic agent was an officer o! 
the United States, and it could not sa 

who or what a narcotic agent is or wh 

his powers are, and reversed the jud 

ment of the District Court, Northern 

District of Ohio. 

The full text of the case follows: 

Before Denison, Donahue and Moo 
man, Circuit Judges. 

Per Curiam: Section 39 of the Crim 
inal Code penalizes bribery of or a 
tempt to bribe “any officer of the Uni 
States or any person acting for or on 
behalf of the United States in any offi 
cial function, under or by authority of 
any department or office of the Govern. 
ment thereof * * * with intent to 
influence his decision or action on any 
question, matter, cause or proceedi 
which may at any time be pending o 
' which may by law be brought before 
him in his official capacity * * * o 
to induce him to do or omit to do any 
act in violation of his lawful duty.” 

Tom Chan Poy was convicted of vio- 
lating this section. His meritorious de- 
fense was that the case was one of 
entrapment. 

We have examined the errors alleged 
and we find no prejudicially erroneous 
admission or exclusion of evidence. We 
find also that the charge as given fairly 
submitted the question to the jury. 

It would be necessary to affirm the 
| conviction, save for what we think a 

fatal insufficiency in the indictment. If 

it charges no crime known to the law, 
respondent must be discharged. 

The indictment alleges the offer of 
money “to Raymond C. Degan, a duly 
appointed and qualified narcotic agent 
of the United States and acting then and 
there in such official capacity.” There 
is no allegation that Degan was an offi- 
cer of the United States or was a person 
acting for or on behalf of the United 
States in any official function under or 
by authority of any department or office 
of the Government. 

In Crinnian v. U. S., 1 Fed. (2nd) 648, 
644, a similar situation arose as to a 
prohibition agent. By reference to offi- 
cial rules and regulations, of which we 
thought we should take judicial notice, 
we were able to say that a prohibition 
agent was a “person acting, etc.,’”’ under 
the description of this section. 

We have made exhaustive examination 
of all the official publications and data 
to which the District Attorney in this 
case has referred us, and we are unable 
therefrom to get an intelligent idea of 
who or what a “narcotic agent” is, or 
what his powers and duties are. 

Lacking such knowledge, either from 
the indictment or from the aids by which 
it may lawfully be supplemented, we can 
not say that a “narcotic agent” is a per- 
son acting in an official function under 
or by authority of any department of the 
Government, nor can we say that the act 
or omission in question would have been 
in violation of his official duty. 

The judgment must be reversed, and 
the case remanded for dismissal of the 
indictment. 

November 5, 1926. 





to establish its damages, is not sound 

as applied to the facts of this case, and 

the damages claimed are not supported 
by any tenable view of the evidence. 

Undoubtedly, as was found by the mas- 

ter, there were at all times available sub- 

stitutes in competition with the Johnson 
valve. The evidence shows that gate, 
butterfly, and mechanical valves were 
made and sold during the infringing pe- 
riod and used to accomplish the same 
results. The cost, particularly of a gate 
or a butterfly valve, was not more than 
half the cost of a Johnson valve. The 
latter had superior advantages, but if 
was often, if not always, a question with 
the purchaser where these advantages 
justified paying twice the price of an 
available substitute. On the original 
hearing the evidence tended to show that 
the Johnson valve had largely, if not en- 
tirely, displaced preexisting gate and 
butterfly valves in high pressure con- 
duits having a diameter in excess of six 
feet. The evidence on this hearing dis- 
closes that these valves have come back 
| into use and were being installed dur- 
ing the infringing period under every 
sort of conditions. They were being 
sold and recommended by plaintiff. In 
the report of the National Electric Light 
Association it is said that some operat- 
ing companies used butterfly valves ex- 
clusively, while others have a decided 
preference for the needle type of valve, 
and that the kind used seems to be 
largely a matter of personal preference 
and consideration of difference in cost. 
The competition of this available sub- 
stitute appears to have been a more. po- 
tential factor in keeping, down the price 
of Johnson valves than was defendant’s 
infringing conduct. 

The master undertook to ascertain ~ 
plaintiff’s damage \in the only way jus- — 
tified by the evidence. He weighed the 
evidence pertaining to each installation 
made by plaintiff or defendant ‘ing 
| the infringing period, and determin 


aqurini 


| therefrom whether the plaintiff would 


have made any sale that the defendant 
made, or was compelled to reduce its 


price upon any sale made by plaintif? 


| where defendants was in com 





The burden of proof is always upon the 7 
[Continued on Page 12, Column aj 
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INDEX 
Public 
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ice of Jurors 


“In Prior Case Held 


~ Reversible Error 
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i 


Eight Members of Jury Who 
Tried Husband Also Served 
At His Wife’s 
Trial. 


Wru1am Lett, PLAINTIFF IN ERROR, V. 
UniTep STATES OF AMERICA; CIRCUIT 
Court oF APPEALS, EIGHTH CIRCUIT; 
No. 7374. 

In this case the wife of the defendant 
had been tried and convicted\in the 
morning and the defendant was tried in 
the afternoon on an identical offense. 
Eight of the jurors who tried the wife 
were on the jury to try the defendant, 
whose challenge to these eight for cause 
was overruled. The appellate court re- 
versed the judgment of the District 


Court, Northern District of Oklahoma, | 


as it was shown that the defendant’s 
wife was involved in the offense, and a 
jury trying one party could not try the 
other with an open mind. 
Tried On Drug Charge. 

Mr. John T. Harley (Mr. Rollie C. 
Clark was with him on the brief), for 
plaintiff in error. Mr. John M. Golds- 


W. L. Coffey, Assistant United States 
Attorney, filed brief for defendant in 
error. 

Heard before Van Valkenburgh and 
Booth, Circuit Judges, and Phillips, Dis- 
trict Judge. a 

Van Valkenburgh, Circuit Judge, de- 
livered the opinion of the court, as fol- 
lows: : 

November 26, 1925, an indictment was 
returned in the District Court of the 
United States within and for the North- 


counts, the first charging that on or 
about the 22nd day of May, 1925, in No- 


| consideration. 


3126) 


upon the jury which tried the case 
against his wife in this court this morn- 
ning.” 

The Court: 
nied.” 

Mr. Harley: “Exception.” 


Application Held Informal. 


It appears without contradiction that 
the eight jurors just named sat upon the 
jury which heard the case of Zola Lett, 
the wife of plaintiff in error, against 
whom, on that same day, a verdict of 
guilty was returned. In the trial of the 
case at bar several witnesses testified 
that Zola Lett participated in the sale 
which forms the subject of the second 
count of this prosecution. The guilt of 
this woman and the intimate relationship 
existing between husband and wife were 
fresh in the minds of the jurors. It is 
true that the application for further 
| challenges was informal. Plaintiff in 


“The request will be de- 


challenges, but 
eight jurors named should have been, 
more properly, for cause. However, 
the situation was made clear to the court 
| and the exception preserved should be 
considered upon its intrinsic merits. 
While we do not think the course of jus- 
tice in all cases should be delayed be- 
cause of the unavoidable presence in 
court of jurors during the trial of cases 
thus related, unless the prejudice claimed 
is sufficiently apparent, nevertheless, 
| under the circumstances here existing, 
| we cannot feel that the retention of these 
eight jurors, who had just previously sat 
| upon the case of the wife, and had re- 


consistent with the requirements of a 
fair and impartial trial before an open 
minded and unprejudiced jury. Espe- 
| cially is this true where, under the tes- 
| timony, both husband and wife are said 
| to have participated in the offense under 
The presumption of prej- 


uice is too great to be ignored. We 


| think the challenge to these eight jurors 


should have been entertained. This con- 
sideration makes it necessary that the 





judgment below should be reversed and 


: , | the case remanded for a new trial. 
ern District of Oklahoma, against plain- 
tiff in error; this indictment was in two 


It is so ordered. 

Booth, Circuit Judge, concurs in the 
result. 

Filed October 


- 
27, 


1926. 


wata County, the plaintiff in error was | 


unlawfully in possession of six grains of | 


Infringer Is Subject 


morphine, the same being a salt, deriva- 
tive and preparation of opium and coco 
leaves; the second count charged that on 
the same date, in Nowata County, Okla- 
homa, and within the jurisdiction of the 
court, plaintiff in error unlawfully sold to 
one C. T. Smithie six grains of morphine. 
To this indictment, on November 25th 


following, plaintiff in error filed demur- | 


rer and on the same date filed a motion 
for a bill of particulars. The demurrer 
‘was never acted upon, and, consequently, 


no question concerning it is preserved for | 
The circumstances attending the | 
filing and denial of the motion for a bill | 
of particulars are identical with those | 
detailed in the opinion in cause No. 7371, | 


review. 


Zola Lett v. United States, (United States 


Daily, Index p. 3126, col. 3), decided at | 


this term, and was what was said in that 
case concerning the bill of particulars is 
applicable here, with, perhaps, one excep- 
tion. 
ticular statement as to the place 


charged to have been committed. It ap- 
pears from the testimony that the pur- 
chase was made, and the drug delivered, 
at the house of plaintiff in error in No- 
wata; 
have been stated in the indictment, and if 
not so stated, should have been supplied 
by the bill of: particulars requested. 
Question Held Improper. 
Plaintiff in error complains that the 


court erred in limiting the cross-exami- | 


nation of the witness C. T. Smithie by 
which the defendant sought to show that 


Smithie was a fugitive from justice. The | 
court permitted the witness to answer | 
the divect question upon this point; that | 


answer was in the negative. Counsel 
' then inquired whether the witness had 
not been arrested for a violation of the 
Harrison Narcotic Act in the Eastern 
District of Oklahoma. The court ruled 
the question to be an improper one. 
Arrest, not followed by conviction, can- 
not be urged to impeach the credibility of 
a witness. 
court’s ruling in this respect. 
The next error assigned is that the 


court erred in refusing to instruct the | 


jtry that the witness Smithie was an ac- 
complice, and to instruct further as to 


the weight of the testimony of an accom- | 
The answer to this assignment is | 


plice. 
that Smithie was not an accomplice in a 
legal sense. He made the purchase upon 


which the charge in the indictment is | 


founded, but he did so as a temporary 
agent of the Government assisting in the 
detection of crime. 
fore, different from that of a purchaser 
who himself participates in the offense 
charged. Finally it is urged that the 
court erred “in overruling the defend- 
ant’s motion to be permitted to exercise 
additional peremptory challenges in 
order to excuse jurors who had sat, on 
the same day, upon the trial of the case of 
Zola Lett (No, 7371 in this court), who is 
the wife of this defendant, in whose case 
this defendant was referred to, and who, 
in the testimony herein, also partici- 
pated inthe offense herein charged.” 
After plaintiff in error had exercised his 
10 peremptory challenges the following 
colloquy took place: 
Colloquy Is Quoted. 

The Court: “Does the defendant desire 
any further challenges” 

Mr. Harley: “Yes, sir.” 

The Court: “How many have you ex- 
ercised” 

Mr. Harley: ‘Ten. As I have stated 
to the court, there are some of the jurors 
who heard the trial of the case this 
morning.” 

The Court: “There has not been any- 
thing said about that. It is not a mate- 
rial matter in this case. Do you want to 
go into that here in the presence of the 
jury” 

Mr. Harley: 
The Court: 
briefly state it.” 

Mr. Harley: “That the defendant be 
permitted to exercise additional peremp- 
tory challenges arid thereby excuse the 
jurors Sanders, Russell, Putman, Kidd, 
Huggins, Hostetter, Gates and Mr. Ennis, 
whom the defendant understands were 


ies, sins 
“What is your request, 


this specific information should | 


| the first sale. 


We perceive no error in the | 


His status is, there- | ‘ : | 
on ae See | It has since bought and installed only 


It was willing to spend | 
six thousand dollars more than the price | 


To Damages Without 
Knowing of Validity 


Evidence Cited of Valve De- 
signed to Function Same 
as One Under Prior 
License. 


[Continued from Page 11.] 
party seeking to prove and recover dam- 
ages. Upon a consideration of the evi- 
dence, I am not convinced that the mas- 


to any finding against or in favor of 
either plaintiff or defendant. 

Plaintiff made two sales to the Phoenix 
Utilities Company, one June 26, 1922, 
and the other March 8, 1923, as to which 


consequence of defendant’s 








errer was entitled to no more peremptory | 
those directed at the | 
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ris ee Oe a Eee 
Jurisdiction 


Motions 


Demurrers 


Indicted Person Entitled to Particulars in Order 


To Prepare Defense of Case, Rules Court of Appeals 


staeenenselbaniniencvintaeaelly 


Appropriate Request 
To Court Necessary 


Held Essential As Safeguard 
Against Further Prosecution 
For Same Act. 


ZoLA LETT, PLAINTIFF IN ERROR, V. 
UNITED STATES OF AMERICA; CIRCUIT 


Court oF APPEALS, EIGHTH CIRCUIT, | 


No. 737. 


Where an indictment states an offense 


committed within the jurisdiction of the | 
trial court, but fails to advise the de- | , 
| the transaction took place on which the 


fendant with sufficient particularity of 


matters necessary to enable him to pre- | 
pare his defense and to safeguard him | ° ° 
from further prosecution for the same | District Attorney Is 


| Willing to Give.Details 


act, such details may be supplied by a bill 
of particulars, if the defendant makes 
seasonable and appropriate application 
for the information desired. 


This case was in error to the District 


| Court of the United States for the North- 
| ern District of, Oklahoma. 


| turned a verdict of guilty therein, was | 
berry, United States Attorney, and Mr. | 


| ter is shown to be plainly mistaken as | 
Plaintiff in error requested a par- | 
in | 
Nowata County at which the offense was 


| the master finds it was obliged to reduce | 
| its price in order to make the sales in 
infringing | 


competition, and lost the full amount of | 


Both bid on 
There seems to be no 


such reduction as damages. 


| question but that the purchaser desired 
a Johnson valve and was not consider- | 


ing any other available substitute. 
Plaintiff, to get the contract, was ob- 
liged to reduce its price to the price bid 
by defendants. The second sale was not 
made upon public bidding, but was fur- 
nished by plaintiff at the same reduced 
| price before the first was completely in- 
| stalled and in operation. It is beyond 


question that plaintiff was obliged to | 


| reduce its price in order to get the first 
| contract, and the master’s finding that 
| the low price of the second was a direct 


| result of the same cause, is not in con- 
flict with the greater weight of the evi- 


fiable inference. 
in this respect is approved. 


dence; on the contrary, it seems a justi- | 
The master’s finding | 


Mr. John T! Harley (Mr. Rollie C. 
Clark with him on the brief), for plain- 
tiff in error. 
United States Attorney, and Mr. W. L. 


Coffey, Assistant United States Attor- | 


ney, filed brief for defendant in error. 
Heard before Van Valkenburgh and 
Booth, Circuit Judges, and Phillips, Dis- 


| trict Judge. 


Van Valkenburgh, Circuit Judge, de- 


| livered the opinion of the court as fol- 
| lows: 


On May 2, 1925, in the Northern Dis- 
trict of Oklahoma, an indictment contain- 
ing two counts was filed against plain- 
tiff in error, the first charging that on 


| or about the 21st day of April, 1925, in 
| Nowata County, in the Northern District 
| of Oklahoma, she had unlawfully in her 
| possession 29 cubes of morphine, con- 
| tained 
| charged the 
| sephine West of 29 cubes of morphine, 
| contained in a tin box, on or about the | 
| 6th day of April, 1925, in Nowata County, | 
State of Oklahoma, and within the juris- | 


the second 
unlawful sale to one Jo- 


in a tin box; 


diction of the court. 

November 25th, 1925, 
motion for a bill of particulars. Con- 
cerning the demurrer, it is sufficient to 


terms, stating as grounds, that the in- 
dictment does not state facts sufficient 


| to charge an offense against the laws 
| of the United States, and upon which | 
of the court. | 
| It does not appear from the record .that | 
this demurrer was passed upon nor that | 
any exception was taken to any action | 
| particulars. 
The motion for bill of particulars, so | 
far as the same is pertinent to this dis- | 


to base the jurisdiction 


of the court with respect thereto. 


of defendant’s infringement, he recom- 


| mends an increase of damages under the 


In ! res 
| the indictment. 


provisions of the applicable statute. 
this conclusion and recommendation I 
concur. 

As a general rule, profits and damages 
should not be increased under the statute, 


except upon a plain showing. More than | 
one-half of the patents involved in liti- | 


gation are found to have been improvi- 
dently issued. In a large percentage of 


patent cases infringement is not shown. | 
Even the grantee of a valid patent must | 


clearly and distinctly mark and establish 


the bounds and limits of hiy patent mo- | 
nopoly by the terms of his claims. Every | 
one is free to examine these claims and, | 
with the aid of expert and competent | 


advice, determine their scope. It is 


justly monopolized. 
one, acting in good faith and upon rea- 


sonable grounds, makes this determina- | 
tion for himself and is found later by | 


the courts to be mistaken, he souhld not 


| be punished by punitive damages. 


The parties were in direct competition | 


on two other jobs, i. e., the sale to the | 


Western 
| pany. 


States 
As to the first, the evidence is 


| Power Construction Company and to the | 
Gas & Electric Com- | 


convincing that the limited appropria- | 


tion available to the purchaser was the 
controlling factor. This purchaser had 
then in use butterfly valves and was con- 
sidering the same for this installation. 


| butterfly valves. 
| of a butterfly valve, but not the price 


| as what proved to be the actual cost of 
| installation. As to the second instance, 
|I concur in the master’s finding that 
nothing appears to disclose what profit 
| the plaintiff would have made on this 
job had it got it. Defendant took the 
job at $16,780.39, and expended in per- 
forming it $21,684.19. Nothing ap- 


| price than $21,684.19, or, even if it had, 
| just what its 
| The variations between plaintiff’s esti- 
mated profit when bidding, and the profit 


Any figure would be pure speculation. 
The master was convinced that plain- 
tiff suffered greater damage from de- 
| fendant’s competition than 
compensated for by a recovery of the 
| profits and damages determined by him. 
I have the same conviction, but this does 
not justify an allowance of damages on 
the basis of pure speculation or conjec- 
ture. It is true that mathematical cer- 
tainty is not required, but even so, some 
data or substantiatial basis must be 
found in the evidence upon which dam- 
ages may be reasonably determined. 
The master further finds that defend- 
ant’s infringement was willful and with- 
| out reasonable cause. In view 
| inadequacy of the damages found to re- 
| dress the wrong done, and of the nature 





| which plaintiff bid, or any price as high | 


pears tending to show that the plaintiff | 
| would have gotten a higher contract | 


would be | 





of the | 


| 


| Johnson Valve Co. 
| dence a cut-throat competition 


Such is not, however, the present sit- 
uation. Defendant since 1912 had been 
making Johnson valves under 
agreements. Since 1918 it had 
making, but not selling. 
ment permitted either party to termi- 
nate it by giving six months’ 
This notice was given in July, 1919, to 
become effective January 29, 1920. De- 
fendant, as well as the general public, 
had long recognized the patent as valid. 
The evidence shows that defendant’s of- 
ficers resented this cancellation and pro- 


| claimed a purpose to disregard the pat- 
ent, go after the valve business, and in- | 


dulge in fierce competition. Two inci- 


| dents prior even to the termination of 


the license indicate a disposition on its 


part to disregard the just rights of the | 
defendant | 
later took were at a price so low as to | 


licensor. Such contracts as 
involve heavy losses in all instances ex- 
cept one. Defendant’s explanation that 
these losses were due to the fact that 


its business in valves was in an experi- | 
| mental stage, is not adequate. 
profit would have been. | 


It had 


made all the valves made and sold by | 
anyone prior to the termination of the | 
license, and had as complete knowledge 
realized from the job, as shown above, | 
are too great to justify any inference. | 


of costs, and as highly skilled an engi- 
neering force as plaintiff or the Larner- 
Its low prices evi- 
rather 
than business or engineering incompe- 
tency. 

Due consideration has been given to 
the fact that defendant obtained an opin- 
ion from competent patent counsel be- 
fore putting its valve on the market, and, 
while this is not without weight, it is 
not controlling. An infringer is not re- 
quired to know absolutely that a patent 
is valid before being subject to punitive 
damages. The advice of counsel has 
never been held adequate in all cases to 
deprive him of the status of a willful 
infringer. He cannot 
counsel and make him the court of last 
resort. Whether an infringer’s conduct 


is willful, and whether, under the cir- ! 


Mr. John M. Goldesberry, | 





the defendant | 
filed a demurrer to this indictment and a | 





| of the Johnson 
proper that this should be done in order 
that the public domain may not be un- | 
Therefore, if some | 


license 
been | 
This last agree- | 


notice. | 


| cussion, asked that the prosecution be 
| required to, state particularly the date 
upon which, and the place at which, the 
offense charged in each count of the in- 
dictment was alleged to have been com- 
mitted. The case had been set for trial 
on the day following the filing ofthis 
motion, and the motion was overruled for 
the following reason stated by the court: 

“The motion for a Bill of Particulars 
| is overruled for the reason that the de- 
| fendants requested that they be not re- 
quired to be present on plea day, but 
would appear onthe day of the trial and 
enter their plea and go to trial without 
| prejudice to the time to plead. Further, 
the district attorney in open court ten- 
ders to counsel for defendants the in- 
formation as to the exact place and time 





government bases this prosecution.” 


To this statement of the court the 


| district attorney added the following: 


“Including that we are willing to give 
him the facts we have at our command 
with reference to the facts and circum- 
stances surrounding the commission of 
the offenses. I am willing to do that.” 

Counsel for plaintiff in error then dic- 
tated the following exception: 

“To which action of the court the de- 
fendants, and each of them, except in 
each particular case for the reason that 


| counsel was present in Pawhuska on yes- 


terday and remained here from before 12 
o’clock until nearly 4, and didn’t see an 
opportunity to present these motions at 
that time to the court, and went back to 
Tulsa, and returned here today for the 
purpose of presenting them before the 
date of the trial, in keeping with his 


| statement to the court that a continu- 


ance for arraignment and plea would not 
be prejudicial to the date of the trial, 


) and for the further reason that the offer 


of the United States Attorney to furnish 
facts not plead in this case would not 


count | avail the defendants their rights for the 


reason that they could not then be 
pleaded in defense of another prosecu- 


| tion.” 


November 26, 1925, the cause, by 
order of court, was stricken from as- 
signment and continued to December 16 
following; upon trial, conviction resulted. 
Upon the first count plaintiff: in error 
was sentenced to imprisonment for a 


| term of five years, upon the second count 
ao : - «| to imprisonment for a term of two years 

state that it is entirely | ‘ : 
aly _genere! fe is | and to pay a fine of $1,000; the prison 


| terms to run concurrently. 


Errors Assigned and 


To Be Given Consideration 

The errors assigned and to be consid- 
ered are: 

1. The denial of the motion for bill of 


2. The: overruling of defendant’s de- 
murrer to the evidence and the court’s 
instruction to the jury that’ proof of pos- 
session upon any date between April 21, 
1925, and May 20, 1925, was sufficient in 
that respect to sustain the first count of 


8. The refusal of a requested instruc- 
tion. 

4. The comment of the court upon the 
testimony of the government’s witness, 
Josephine West. 

1. The point raised with respect to the 


cumstances, he was justified in believ- 
ing the patent invalid, or believing that 
what he did was outside of its claims, 
must be determined by a disinterested 
tribunal having possession of all the 
facts. It must be noted that counsel’s 
opinion does not challenge the validity 
patent. The opinion 
goes merely to the scope of its claims. 
What defendant was doing was design- 
ing a valve which would realize the same 
results and function on the same prin- 
ciple as the Johnson valve, but which 
would escape condemnation because of 
certain limiting language in the patent 
claims. Defendant’s conduct was .de- 
liberate and intentional. It was an ef- 
fort to make and sell valves of the same 
kind as it had been previously making 
and selling under its license agreement, 
and was trying to get away with this 
conduct bedause of the limited nature of 
the patent claims. It seems to have 
sought the aid of counsel to accomplish 
this result rather than to inform itself 
of the nature of the patentee’s rights. 
An increase of damages under the stat- 
ute, upon like facts, has been made in 
the following cases: Consolidated Rub- 
ber Tire Co. v. Diamond Rubber Co. (D. 
C.) 226 Fed. 457, 463; Auto Vacuum 
Freeze Co. v. Sexton Co. (D. C.) 250 Fed. 





select his own | 


459, 468; Topliff v. Topliff, 145 U. S. 156, 
174; Van Kannel Revolving Door Co. v. 
Uhrich (8 C. C. A.) 297 Fed. 363, 368, 
See Walker, Sec. 567. 

All exceptions, both plaintiff and de- 
fendant, to the master’s report will be 
overruled. Following the precedent of 
K-W Ignition Co. v. Tomco Elec. Motor 
Co. (6 C. C. A.) 283 Fed. 873; Clark 
v. Schieble (6 C. C. A.) 
283; Malleable Iron Range Co. v. Lee 
(7 C. C. A.) 263 Fed. 896, interest on 
the profits, $866.13, will be calculated 
and allowed from April 9, 1923, the 
| end of the infringing period, to the first 
day of this term of court. Interest on 
the damages found, $6,650, will he cal- 
culated and allowed froin August 10, 
1926, the date of the filing of the 
master’s report, to the first day of this 
term of court. This produces an ag- 
gregate sum of $7,756.39, for which 
judgment will be entered. Both items 
of profits and damages are recoverable, 
because the profits were earned and the 
damages sustained as the result of sepa- 
rate infringements, and hence the usual 
rule that profits and damages are not 
to be cumulated, is not_appiicable. The 
recovery will be doubled and judgment 
therefor entered with full costs to be 
! taxed by the clerk, including compensa- 
tion and expenses of the special master. 

November 4, 1926. 





248 Fed. 


Jurist Is Required 
' To Give Jury Facts 


District Court Is Reversed By 
Failure to Charge That 
Witness Is Accomplice. 


denial of the motion for bill of particu- | 


lars demands careful consideration. These 


general principles may be stated at the | 


outset. The indictment in each count 
stated an offense against the laws of the 
United States, committed within the jur- 
isdiction of the trial court; in such case, 
if it fails to advise a defendant with 
sufficient particularity of matters nec- 
essary to enable him to prepare his de- 
fense, and to safeguard him from further 
prosecution for the same act, such de- 
tails may be supplied by a bill of particu- 
lars. The duty devolves upon a defend- 
ant to make seasonable and appropri- 
ate application for the information de- 
sired. If the point is well taken the 
court should order the information or 
details asked to be supplied. If it fails 
so to do, if the discretion exercised is 


not sound, and the record otherwise does a 
| United States, 209 U.S. 56-84. 


not supply the necessary matter, the 
appellate court should grant appropri- 


ate relief; but a judgment of conviction 
will not, on this account, be reversed, if | 


from the whole record it appears that no 
substantial prejudice to the defendant 
has resulted. 

By its motion plaintiff in error re- 
quested the government to state particu- 
larly the,date upon which, and the place 


at which, the offense was alleged to have | 


been committed. Upon the face of the 
indictment—more particularly the first 
count thereof—it would appear that such 
more specific information might well 
bave been required. The district attor- 
ney offered to give informally the facts 


the government had at its command with | 


reference to the circumstances surround- 
ing the commission of the offenses. Coun- 
sel for plaintiff in error required the 
same to be made a matter of record 


through the instrumentality of a bill | 


of particulars, in order that the same 
might be pleaded in defense of anotHer 
prosecution. We think, in general, that 


a defendant is entitled to this safeguard | 
in a case where such particularity is | 


demanded. 

The court overruled the motion for the 
additional reason that it came too late, 
the defendant having requested that she 
be not required to be present on a for- 
mer plea day, but having agreed to go to 
trial without prejudice on the date of 
setting. The filing of this motion on that 
date was considered a violation of that 
promise. Ordinarily, this action of the 
court could not be assailed as abuse of 
discretion. It was taken in the interest 
of a prompt disposition of the 


poned for a period of three weeks, which 
gave ample time for the filing of a bill 
\of particulars without causing delay; 
but the defendant did not renew her mo- 
tion for the bill. 


Merits of Motion Are 
Considered By Court 


It now becomes material to consider 
the merits of the motion. Turning to 
the first count, an examination of the 
record discloses that the 29 cubes of 
morphine, the possession of which is 
therein charged, are identical with those 
alleged in the second count to have 
been sold to Josephine West. No other 
cubes of morphine are mentioned in the 
testimony; therefore, the possession of 
this morphine could, and should, have 
been more particularly stated to have 
been on or about the 6th day of April 
instead of the 21st day of April, and 
this more particular statement was rea- 
sonably demanded for the protection of 
the defendant. 

In the second count of the indictment 
the date of sale of a definite and suffi- 
ciently described article to a _ specific 
purchaser is stated with sufficient par- 
ticularity. The additional complaint is 
made that the place of sale is stated too 
generally. Examination of the record 
discloses that the delivery of the mor- 
phine was made in Nowata County, 
“on the other side of Nowata, on the 
Bartlesville Road.” The witness, Joseph- 
ine West, upon reexamination, testified 
that the ‘place of delivery was “about a 
mile and a half or two miles west” 
from the City of Nowata, and again that 
“it was about the edge of town.” It is 
evident that the district attorney could 
not with safety have undertaken to 
specify the exact spot at which the 
delivery and sale were made. In our 
judgment, under the record the place of 
sale was stated with sufficient particu- 
larity. 

“An indictment should charge the 
crime, alleged to have been committed 
with precision and certainty, and every 
ingredient of which it is composed must 
be accurately and clearly alleged; but 
it is not necessary in framing it to set 
up an impracticable standard of particu- 
larity, whereby the government may be 
entrapped into making allegations which 
it would be impossible to prove.* * * 

“While the rules of criminal pleading 
require that the accused shall be fully 
apprised of the charge made against him, 
it should, after all, be borne in mind 
that the object of criminal proceedings 


is to convict the guilty, as well as to | 


shield the innocent. * * * * 

“ ‘The defendant,’ said the court, ‘is 
entitled to a formal and _ substantial 
statement of the grounds upon which he 
is questioned, but not to such strictness 
in averment as might defeat the ends 
of justice.’ ’’ Evans v. United States, 
153 U. S. 584-590. 

In Brown v. United States (C. C. A. 
8), 143 Fed. 60-61-65, Judge, now Mr. 


| Justice Van Devanter, after stating the | 


general rule said: 
“But it is to be borne in mind that 


| ing. 
| present because she was not advised of | no overt act alleged in the one indictment 
| the time and place of the charge she | : 

| was set up in the other, was not avdil- 


| fessed 


case. | 
However, the trial was immediately post- | 


| so, when requested, is error. 
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Prohibition 


what is required is reasonable, not ab- 
solute or impracticable,, particularity of 
statement; else the rules of criminal 
pleading will be deflected from their true 
purpose, which is to secure the convic- 
tion of the guilty, as well as to shield 
the innocent.” 

See also, Ledbetter v. United States, 
170 U. S. 606; New York Central R. R. 
Co. v. United States, 212 U. S. 481-497; 
Flack et al v. Unifed States (C. C. A. 8), 
272 Fed. 680. ’ 

The government could not properly 
be restricted to a specific spot on the 
road or a specific hour of the day as de- 
manded, by plaintiff in error. In the 
brief counsel say: 

“It is clear that if. Zola Lett had been 
advised of the time and place of the 
offense charged in the second count of the 
indictment she could have produced the 


persons who had their noon lunch at the | 
| conspiracy alleged for a period covering 


restaurant where she says she was work- 
She did not have those witnesses 


would be required to meet.” 


She did, however, have the witness 
Lizzie Claggett, the proprietress of this 


| restaurant, present to testify that plain- 
tiff in error came to the restaurant about | 


9 o’clock in the morning and stayed until 
evening, thereby covering the entire date 
in question. These other persons were 


| equally available and could and should 


have been produced for the same pur- 
pose. It is not perceived that the preju- 
dice claimed for the second count re- 


| sulted; in such case, there can be no re- 


versal. Armour Packing Company v. 
much as in our judgment this case must 
be remanded for a new trial, for reasons 
hereinafter given, we think the forego- 
ing will prove a sufficient statement on 
this point for the guidance of court and 
counsel. 

2. The demurrer to the evidence was 
properly overruled, and the court’s in- 
struction to the jury, that proof of pos- 
session upon any day between April 21, 
1925, and May 20, 1925, was sufficient 
to sustain the first count of the indict- 
ment, may be disregarded in view of 


what has been said with respect to that | as an issue of fact. 


count and what procedure may reasona- 


bly be expected at another trial of the 


case. 
3. Plaintiff in error requested the 
court to give the following instruction: 


Reversible Error Found 


In Jury Instruction 

“You are instructed that by the testi- 
mony of Josephine West she has con- 
to the commission of a_ felony 
against the laws of the United States, 


in the transaction which she says has | 
| occurred. 


plice and her testimony must be viewed | 


That makes her an accom- 


as such. You must examine it most cau- 
tiously, and unless you are convinced 
beyond a reasonable doubt, that, in con- 


| sidering all of her motives in this case, 


her testimony is true * * * *,.” 

The request was refused. We think 
the refusal, under the circumstances of 
this case, was reversible error, unless the 
substance Was eovered by the language 


| of the charge given. 


“Anyone who knowingly and volun- 
tarily cooperates with, aids, assist, ad- 
vises or encourages another in the com- 
mission of a crime is an accomplice, re- 
gardless of the degree of his guilt.” Egan 
v. United States (C. A. D. C.), 287 Fed. 
958; 1 Russell’s Crimes,~49; Wharton’s 
Criminal Evidence, 440; Rice’s Criminal 
Evidence, par. 319; Bishop’s Criminal 


| Procedure, par. 1159. 


Not only was the witness Josephine 
West herself guilty of an_ offense, 
amounting to felony, against this same 
statute, but by her act of purchase she 
aided, assisted and encouraged plaintiff 
in error in the commission of a crime; 
she was, theréfore, an accomplice within 
the definition of that term. Ordinarily 
the fatlure of a court to charge that the 
testimony of an accomplice should be re- 
ceived with great caution is not assigna- 
ble as error in the absence of a request so 


| to charge. Caminetti v. United States, 242 


U. S. 470; Holmgren v. United States, 
217 U.S. 509-524; Perez v. United States 
(C. C. A. 9), 10 Fed. (2d) 352. 

But it is the better practice so to in- 
struct in any event, and a refusal to do 
Caminetti 
v. United States, Holmgren v. United 
States, Perez v. United States, and Egan 
v. United States, supra; Albert v. United 
States (C. C. A. 6), 281 Fed. 511. 


Request of Attorneys 


Considered Reasonable 

We think the instruction asked was a 
proptér one under the circumstance of 
this case. Ordinarily the requirement 
that the jury should be convinced beyond 
a reasonable doubt that the testimony 
of the accomplice~is true would be ob- 
jectionable and would warrant refusal, 
but in the instant case proof of the sale 
depended entirely upon the testimony 
of Josephine West, and unless the jury 
believed that testimony beyond a rea- 
sonable doubt they could not properly re- 
turn a verdict of conviction. 

4. The error committed in refusing 
this instruction was emphasized and ag- 
gravated by the charge of the court, to 
which error is assigned. In that charge, 
instead of advising the jury to exercise 
caution in receiving the testimony of the 
witness Josephine West, the trial judge 
fortified that testimony by announcing, 
in substance, his belief in its truth. 
While this action of the court would have 
been proper under ordinary circum- 


stances, it is subject to criticism in view’ 


of the refusal to instruct as requested, 
and of the character of the witness, as 
disclosed by the testimony. Not only 
was that witness an accomplice and her- 
self an offender against this same law, 
but, as the record shows, she was an ig- 
norant Indian woman, an habitual user 
of narcotics, and was admittedly intoxi- 
cated at the time the alleged purchase 
was made; her reliability as a witness 
was, therefore, at least questionable. 

Being of opinion, for the reasons above 
given, that the judgment below should 
be reversed and the case remanded for a 
new trial, it is accordingly so ordered. ' 

Booth, Circuit Judge, concurs in the 
result. 

October 27, 1926. 


Inas-' 





|.of $1,000. 


Indictments. 


Offenses 


Charge Given Jury 
Affirmed on Appeal 


In Prohibition Case 


District’ Court Sustained in 
Holding Two Indictments 
Charged Separate 
Offenses. 


ERNEST HENRY v. UNITED STATES OF 
AMERICA; CIRCUIT CouRT OF APPEALS}; 
No. 2011. 

An acquittal under an indictment for 


the date. of a second conspiracy, where 


able under the plea of autrefois acquit, 


| it was declared by the appellate court in 
| this review affirming the judgment of the 


District Court of Massachusetts. 

Before Bingham, Johnson and Ander- 
son, Judges. 

The full text of the opinion of the 


| court, delivered by Judge Anderson, fol- 
| lows: 


Anderson, J. Henry was convicted 
of conspiracy to violate the National 
Prohibition Act, and was sentenced to a 
year and a day in jail and to pay a fine 
The assignments of error all 
relate to the disposition made of his 
plea of autrefois acquit, setting up an 
acquittal on October 29, 1925, under in- 
dictment No. 6401, in which, as he al- 
leges, he was charged with the same of- 
fence as in the present case No. 6610. 

The court below ruled as matter of 


law that, on this record, the plea was 


| bad, declining to submit it to the jury 








\ 


| in evidence. 


The single question 
is whether this ruling was right. 

The indictment in No. 6401 was put 
It alleged a like conspiracy 
to violate the Prohibition Act, made on 
or about August 6, 1924, and continuing 


| to the date of the indictment, which was 


in June, 1925—and therefore covered the 
date of the conspiracy charged in No. 
6610, which was laid as on or about De- 
cember 10, 1924, and continuing to about 
February 15, 1925. 

Arranging in parallel columns for the 
purpose of comparison, the persons 
charged in No. 6401, in which Henry 
was acquitted, and the persons charged 
in 6610, in which he was convicted, we 
have the following results: 

No. 6610—Indictees: Weinstein, Henry, 
Brown, Segal, Goldsmith, Zetzel, With- 
row, Bigler, and “divers other persons 
to your Grand Jurors unknown.” 

No. 6401—Indictees: Berger, Barlow, 
Gerscovitz, Stone, Swartz, Shane, Isen- 
berg, Dooblat, Price, Hoffenberg, Burn- 
stein, Henry, and “divers other persons 
to your Grand Jurors unknown.” 

It thus appears that all the persons 
named except Henry are different in the 
two indictments. But Henry contends 
that under the omnibus clause of “divers 
other persons” etc., evidence was offered 
which would have warranted the jury; in 
finding that the crimes were 
identical. 

Assuming, but without deciding, that 
so far as time and the personnel of the 
alleged conspirators are concerned, the 
question of former acquittal was for the 
jury, it remains to consider the overt 
acts alleged. The comparison between 
them is as follows: 

In No. 6610. Overt Acts— 

1. On December 10, 1924, indictees 
form illegal association. 

2. December 10, 1924, conspirators 
designate Henry and Weinstein “as sole 
vendees from organization.” 

3. January 10, 1925, 
Weinstein $450. 

4. December 19, 1924, 
transports certain liquor. 

5. December 22, 1924, Withrow again 
transports certain liquor. 

6. December 24, 1924, once more With- 
row transports certain liquor. 

In No. 6401. Overt Acts— 

1. July 15, 1924, some of indictees 
form Chelsea Benefit Association. 

2. December 5, 1924, one Zimble paid 
Gerscovitz his dues to association. 

3. December 5, 1925, one Levitzy paid 
Gerscovitz his dues. 

4. January 2, 1925, Henry sells to 
Zimble intoxicating liquor and collects 
such a price. \ 

It is conceded by learned counsel for 
the plaintiff in error that under Section 
387 of the Criminal Code at least one 
overt act must be charged dnd proved 
substantially as charged. T 

In 2 Zoline Fed. Cr. Law & 
308, the rul. is stated: 

“Mere conspiracy without an overt act 
done in pursuance of it is not criminally 
punishable under Sec. 37, and it is well 
settled that an overt act must be alleged 
and proved.” 

The test is whether the evidence neces- 
sary to support the second indictment 
would have been sufficient to ground a 
legal conviction under the first. Burton 
v. United States, 202 U. S. 344, 381. 

As no overt act alleged in No. 6403 
was set up in No. 6610, it is plain thag 
the two indictments were for legally dife 
ferent crimes. 

The court below was therefore cow 
rect in instructing the jury that there 
was no evidence for their consideration 
under the plea of autrefois acquit. 

The result is that the judgment be- 


two 


Henry paid 


Withrow 


Prac., p. 


.low must be affirmed. 


The judgment of the District Court 
is affirmed. 
November 3, 1926, 





ALL STATEMENTS HEREIN ARB GIVEN ON OFFictaAL AUTHORITY ONLY 
AND WITHOUT COMMENT BY THE UNITED StTates DAILy. 


Qualifications 


Of Jurors 


Juror Held Qualified 
Despite Having Met 
‘Prosecuting Attorney 


‘Preference Given by Tales- | 


man to Testimony of Pub- 
lic Officials Held Not 


in Error. 

ARTHUR BILLINGTON, PLAINTIFF IN ER- 
RoR, V. UNITED STATES OF AMERICA; 
Crrcurr Court oF APPE(LS, SIxTH CIR- 
cuit; No. 4642. 

The court in this case affirmed various 


rulings made by the District Court in | 
the trial of the case, involving chal- | 


lenges for cause of two jurors and mat- 
ters of evidence. 


A juror, whose step-daughter, a pub- | 
lic stenographer, at one time had desk | 


room in an office with an assistant dis- 


trict attorney, though he knew but never | 
had dealings with such officer, was held | 


not disqualified as a juror in this case. 
The case was heard before 


trict Judge Hickenlooper. The full text 


of the judgment of the court is as fol- | 


lows: 

Per Curiam: A reversal of the judg- 
nient of conviction in this case is sought 
upon the ground, among others, of the 
refusal of the court to sustain defend- 


ant’s challenge of two jurors for cause. | 


One of them had a step-daughter who 
was a public stenographer and at one 
time had desk room in an office with 
the assistant district attorney. He had 


met the assistant district attorney and | 


occasionally saw him but had never had 
any business or intimate relation with 
him. 

Upon these facts defendant asked 
that the juror be excused as disqualified. 
The court was clearly right in overruling 
the motion. 

The contention as to the other rests 
on the examination on the voir dire, 
wherein the court, at the request of 
defendant, asked: “Just because a per- 
son is an officer of the law will you give 
any more or less credit to his testi- 
mony?” to which the juror replied, 
“with an officer I would pay more at- 
tention to him.” 

It is doubtful that the inquiry related 
to a proper subject of examination (see 
State v. Holedger, 15 Wash. 443, and 
State v. Hoffman, 85 Oregon 276); but 
aside from that, the response did not, 
in our view, show any prejudice against 
the accused or his _ business. Its 

. broadest indication was that if the wit- 
ness happened to be an officer of the 
law the juror for that reason would be 
inclined to attach additional weight to 
his testimony, whatever it might be— 
whether favorable 
the accused. 

But although it did not 
prejudice against the accused, the ac- 
ceptance of a juror confessing such pre- 
dilections is unwise and for obvious 
reasons might well turn out to be 


prejudicial error. It was not such error 
in this case, because the conviction was 
clearly based on the testimony of wit- 
nesses who were not officers of the law. 

Another contention is that the court 
erred in sustaining an objection to a 
question on cross-examination concern- 
ing the contents of an affidavit that the 
witness had made. Among the reasons 
for the ruling, a sufficient one, we think, 


indicate 


was that the affidavit was the best evi- | 


dence of any statement which ,it con- 
tained ,in contradiction of the witness’s 
testimony. r 

A copy of the affidavit was in the 
possession of counsel for defendant, the 
original having been lost. The copy 
was not shown to the witness or offered 
in evidence. It did not, so far as the 
record shows, contradict the witness. 

During the colloquy between counsel 
for defendant and the court, in which 
the affidavit was under discussion, the 
court obsrved that it did not tend to 
impeach the testimony of the witness 
but tended to corroborate it. To this 
observation defendant objected. 

It was not improper, we think, in 
view of the attempt to discredit the wit- 
ness with respect to an affidavit that 
was not shown to him and when ex- 


amined by the court not only did not | 


contradict the witness but corroborated 
his statements on the witness stand. 

The objections to the denial of the 
motion to require witness Richards are 
trivial and wholly without merit. The 
witness admitted on cross-examination 
that the affidavit contradicated the testi- 
mony that she had just given; and be- 
sides, counsel for defendant was fur- 
nished with a copy of the affidavit, which 
he was permitted to use in any proper 
way that he desired. 

Nor was it error, on the cross-ex- 
amination of this witness, to sustain an 
objection to the question: “Did you 
understand you were accused by the 
Government of doing anything wrong in 
selling liquor there?” 

The witness was in charge of the place 
where the liquor was found. When ar- 
rested she claimed to be the proprietor 
but later testified that she was op- 
erating it for the accused. 

The question was wholly immaterial, 
as it had no bearing whatever on any 
of the issues in the case. But if it 
had been important, it appears that later 
in the cross-examination the witness 
was asked substantially the same ques- 
tion, to which a definite reply was made. 

Judgment affirmed. 

November 4, 1926, 


Circuit | 
Judges Donahue and Moorman and Dis- | 


or unfavorable to 


THE UNITED STATES DAILY: 


Sentences 


| Pleas of Guilty Subject to Refutation 
Court Rules When Offered As Evidence 


| Holds Defendant May Show That at Time He Did Not 


Know Nature of Charge. 


MIKE ACCARDI, PLAINTIFF IN ERROR, V. 
UNITED STATES OF AMERICA; CIRCUIT 
CourT oF APPEALS, EIGHTH CIRCUIT; 
No. 7319. 

Pleas of guilty are judicial confessions 
| made in court, and when offered as evi- 
dence in another case, civil or criminal, 
where the fact which the plea admits is 
| material, are regarded as extrajudicial in 
that case, and a defendant against whom 
such plea is offered may show that he 
| did not intend to enter the plea recorded 


he entered the plea the nature of the 
| charge, the Circuit Court of Appeals, 
| Eighth Circuit, declared in reversing the 
judgment of the District Court, Eastern 
District of Missouri. 

Before Lewis, Circuit Judge, and 
| Triber and Kennamer, District Judges. 

Lewis, Circuit Judge, delivered the 
opinion of the court as follows: 

In October, 1925, plaintiff in error 
was convicted and sentenced on an in- 
| dictment which charged him with com- 
mitting the offense defined by Section 7 
| of the Act of March 3, 1897 (29 Stat. 
| 628; U. S. Comp. Stat. Sec. 6078), to- 
wit: having in his possession, with in- 
tent to defraud, forged and counter- 
feited internal revenue strip stamps in 
the likeness of genuine stamps required 
| by the Act to be used in the bottling of 
distilled spirits in bond. This indietment 
was reutrned June 19, 1925, and charged 
that the offense was committed on or 
about May 15, 1925. 

The complaints made here that re- 
quire our attention are, (1) that the 
court ered in overruling a motion for 
| an instructed verdict at the close of the 


ficient to sustain a verdict of guilty, 
and (2) improper and prejudicial ques- 
tions propounded to one of the wit- 
nesses for the defense by the district 
attorney. 

Plaintiff in error resided at 917 High 
Street in the City of St. Louis. There 
is a brick garage in the rear of premises 
known as 924 High Street, diagonally 
across from 917. 
May 15, 1925, two city police officers 
went to the garage, tis rear doors 
were open and they went in. They saw 
15 sacks of sug or 
partition wall made of new lumber. In 
| the partition there was a locked door. 
| They took off this door afd found back 
of the partition two barrels partly filled 
with whiskey, five pints of whiskey, 
several five-gallon cans (contents not 
stated), and a large number of counter- 
feit strip stamps. They took off and 
carried away with them the lock on the 
garage door and the lock on the parti- 
tion door. One of them was a Yale lock. 
They found Accardi at 917 High Street 
and took him to the police station and 
there found on him two keys, one of 
which would lock and unlock one of the 
locks taken from the door and the other 
| would lock and unlock the other lock. 





Garage Under Rental. 
Mrs. Carenow, an elderly lady, owned the 
premises at 924 High Street and had 


regularly paying her $5 a month as 
rental at the time the officers made the 
discovery. She lived at 922 High Street. 
There was no testimony that Accardi 
was even seen at or about the garage 
or ever used it for any purpose. 
had an automobile which had been kept 
continuously for several years, at that 


at 1111 North 12th Street. A negro man 
was frequently seen at the garage, going 


second story at 924 High Street. 


| 
| 
| 
{ 
| 
| 
| 


nesses in this way: they had been found 

that morning at 924 High Street by a 
| lady, and she, knowing that Accardi 
and wife were friends of Mrs. Carenow, 


them to her husband and he put them 
in his pocket. But if we put aside this 
explanation of Accardi’s possession of the 
keys we do not doubt that the proof in 
that respect was entirely insufficient to 
support the verdict. The fact that the 
keys fitted the locks, 


be sufficient for that purpose. That cir- 
cumstance, in the light of common 
knowledge and experience of such things, 
is too slight to make a case. There was 
no proof that Accardi ever had actual 
possession of the strip stamps or control 
and dominion over the place in which 
they were found. To establish his guilt 


proof it was necessary that the circum- 
stances point unerringly to possession of 
the stamps by him. Grantello v. United 
States, 3 Fed. (2d) 117. We come, then, 
to the only other proof that is relied on 
by the prosecution. 
the grand jury found an_ indictment 
which charged that on or about May 15, 
1925, Accardi, was in the unlawful pos- 
session of “5 pints more of less, of 
whsikey, and 5 gallons, more or less, of 
alchohol at or near the premises located 
at 926 High Street in the City of St. 
Louis.” This indictment was entered on 
the docket as Criminal Cause No. 11045. 
Another indictment had been found and 
docketed as Criminal Cause No. 11046, 
charging Accardi with transporting in- 
toxicating liquor across 
River bridge at St. Louis, and with un- 
lawful possession of the liquor so trans- 
ported. The district atorney offered in 





Une Gud therectere. i: 9 seniic garage | that Accardi’s plea of record was en- 


gave them to Mrs. Accardi, she handed ,; : ; 
| ness answered in the negative. 


J 14, 19265, | : ; 
oF Sate | court and to the jury for his conduct. 


| 


in that cause as being in the possession 
of Accardi were the same liquors that 
were found in the garage on May 15, 1925, 
by the two police officers. There is no 
that the police officers found alcohol in 


the garage, nor is there proof supporting | 
the claim of the district attorney that the | 
| liquors named in indictment No. 11046 | 


| as being in the possession of Accardi on 


against him, or did not know at the time | 


May 15 were the liquors found in the 
garage, nor is it shown that Accardi, 
when he plead guilty in Cause No. 11045, 
knew that the whiskey and alcohol named 
in the indictment were whiskey and al- 
cohol found in the garage. 
as said, was in the rear of 924 High 
Street, but there appears to have been 


| 
| 





| some confusion in the minds of the police | 


| tainty 


officers in giving their testimony as to 
whether it was in the rear of 924 or 
926. Thus, there 
whether the liquors named in 
Cause No. 11045 were in the same place 
as the strip stamps, and unit] that un- 


| certainty was removed Accardi’s plea of 


guilty was not compettent evidence and 
was without weight. 
uncontradicted testimony of Accardi 
and his friend Thomas Viviano, who went 
into court with him on July 2, convinces 


‘ us that he intended to plead guilty only 


to the charge in Cause No. 11046, trans- 
porting intoxicating liquors across the 


| bridge and having the same in his pos- 


| session. 


It apears, however, that he 


| was arraigned on both charges, Causes 


11045 and 11046. It is plain that neither 


| he nor Viviano fully understood what 


| arraigned. 


was transpiring on July 
Neither of them seem to 
have fully understood what was being 
done at that time, their familiarity with 


the English language is not good. Both | 


testified that Accardi intended to plead 


| guilty only in the bridge case, and thought 


testimony, because the proof was insuf- | 


In the forenoon of | 


lying against aj 


as 
| criminal, where the fact which the plea 





| rented the garage to a negro who was | 


| plea the nature of the charge. 


| Dillon, 65 Pac. 867. 





in and out, by the tenants living in the | 
Ac- | 
cardi’s possession of the two keys was | 
acounted for by him and two other wit- | 


| at 1111 
| cardi 


; that 


of the crime charged by circumstantial | 


that was all he had done until they went | 


out of the court room. On finding out 
that he was required to pay a fine in each 
case Accardi returned to court room in 


great distress, he was crying, and at- 
| tempting to obtain, as he claims, a cor- | 
| rection of the error, but without success; 


and so his plea of guilty appears upon 


testifies he never intended to make. 
Pleas Are Judicial Confessions. 
Please of guilty are judicial confes- 
sions made in court; “and it is essential 
that they be made of the free will of 
the party, and with fuJjl and perfect 
knowledge of the nature and conse- 
quences of the confession.” 1 Greenleaf 
on Evidence, 15th Ed. Sec. 216. For the 
purposes of the case in which they are 
made ,on the conditions named, they are 
conclusive and irrebuttable. When offered 
evidence in another case, civil or 
admits is material, they are regarded 
as extrajudicial in that case, and a de- 
fendant against who such a plea is offered 
may show that he did not intend to en- 
ter the plea recorded against him, or 
did not know at_the time he entered the 
Modern 
Law of Evidence, by Chamberlayne, Vol. 


2, Sec. 1594. The plea is not conclusive 
of the fact when so offered. Myers v. 


subject stands uncontradicted, and that 


a | testimony is corroborated by the circum- 


stances that have been stated. It our 


opinion that the court should have re- 
garded the proof as establishing the fact | 


tered contrary to the facts and without 
his full knowledge and consent, and so 


Ordinarily it raises | 
an issue of fact for the jury, but the | 
testimony of Accardi and Viviano on this | 


| Imposition of Fines 


| cross, 


is apparent uncer- | 


4 | tain the crossing. 
? van nt | now claims the benefit of a State statute 


Grade 


Crossings 


Railway Agreement 
Binding Over Statute 


Circuit Court of Appeals Rules 
Street Car Company Must Abide 
by Contract With Railroad. 


vy. THe CLEVELAND RAILWAY Go.; Cir- 
cuir Court OF APPEALS, SixtH CIR- 


cuit; No. 4578. 
In this case the street railway con- 
tracted with the railroad for a right to 
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| of defendant, after he had challenged them for cause.—William Lett vy. United 


construct its tracks across the railroad | 


tracks. The railroad agreed to maintain 

gates, and the street railway to main- 
Ss, 

The street railway 


which imposes an equal burden on street 
railway and railroad where their tracks 
but the court decided that the rail- 
road by its agreement has given suffi- 
cient consideration to support the con- 


| tract. 
Heard before Denison, Moorman and | 
| action except in support of possession, held: Assignment of error without merit.— 


Furthermore, the 
| tracks ma | 
railroad, at East Ninety-third street in 
| the City of Cleveland. 


| prede 


Knappen, Circuit Judges. 
Per Curiam: Defendant in error is a 


street railway whose tracks cross the | 


of plaintiff in error, 2 steam 


The predecessor 


of the railroad company granted to the , 


cessor of the railway company the 


| right to construct its tracks across the 


railroad tracks at that point unce> a con- 


| tract by the terms of which the larger | 
part of the cost of maintaining the cross- | 3 
| possession and transportation were same, sentence to pay fine on each of both 


2, when he was | 


ing was placed upon the railway com- 
That company sued ‘the 1ailroad 


ny. 
te cost that 


company to recever half of the 


it had ireurred in maintaining the cross- | ‘ z ; ’ EY lies ; 
; | MARITIME LIENS: General Average: Possessory Libel. 


ing. The yailnoad company reliea in de- 
fense upon ‘the contract. In reply the 


railway attacked the contract as void for | 


want of consideration, there being, as 


| it alleged, at the time the contract was 





to that subject there was no issue for | 


the jury. 

The district attorney in cross-examina- 
tion of the witness who owned the garage 
North 12th Street, where Ac- 
automobile, asked this 
Did he (Accardi) ever 


kept his 
“Q. 


question: 


keep any of his liquor there?” The wit- | 


brought 
he was 
with 
counsel 


asked the witness if Accardi 
any of the liquor’ that 
caught crossing the bridge 
garage. Defendant’s 


objected, asked that the 


standing alone, attorney be reprimanded and that the 


would not in view of the othef evidence | 


the jury, and did not reprimand the dis- 
trict attorney, to which action excep- 
tions were saved. We know of no other 


He then | 


to | 


district | 


‘3 nio (Secti 3775 | : . . 
made a statute of Ohio (Sectton silo | sessory libel lies—Francis H. Legget & Co. v. 


General Code) by which the cost of main- | 


taining the crossing of a street railway 
with a steam railroad was to be borne 
jointly by the companies. 


there was no consideration for the con- 
tract. 


The trial | 


the record in Cause No. 11045, which he | court. held that in view of the statute 


We do not agree with the decision be- | 
| low because, while it is not clear that 
| we should regard the provisions as to | 


installing an interlocking apparatus as 
imposing any obligation on the railroad, 
it seems certain that that company obli- 
gated itself to maintain two-arm gates 
on both sides of its tracks at Union 


| street and Woodland Hills avenue ‘now 
The obliga- | 


East Ninety-third street). 


States (Circuit Court of Appeals, 8th Circuit.) 


PRINCIPAL AND AGENT: Contract for Benefit of Undisclosed Principal. 


(7 HERE contracts of sale of lands were made by defendants, as agents of plaintiff, 
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| 
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Referee’s 


Decisions 


Opinion of Bench 
Upheld Over View 


| Taken by Referee 


Appellate Court Affirms 
lowance of Claims Against 
Bankrupt as Covered 
by Mortgage. 


| RAYMOND JONES, TRUSTEE IN THE MATe 


without disclosing principal, and vendees made partial payments and defaulted | 
as to remainder, and, under terms of contract, plaintiff elected to forfeit payments | 


as liquidated damages, held: Moneys collected by defendants were part of purchase 
prite received by them for benefit of plaintiff and belonged to latter.—Downer v. 
States (Circuit Court of Appeals, 8th Circuit.)—Index Page 3126, Col. 1. 


PROHIBITION: Possession: Indian Country. 


TER OF YELLOW PINE LUMBER CoMe 
PANY,, BANKRUPT, APPELLANT, V. FER 
GUSON LUMBER Co.; CircurT Court oF 
APPEALS, EIGHTH CircuIT; No. 7286. 
Where, as in this case, opposite con 
clusions could be drawn from the facts 
presented, and the findings of the District 


| Court were in opposition to those m 
| by the referee, the Circuit Court of Ap- 


N prosecution for possessing whiskey in Oklahoma, within limits of Indian Terri- | 


" tory, admission of evidence of delivery of liquor to another and testimony of 
transporation and burial of whiskey, where each transaction occurred on date alleged 
in indictment without thought of prosecution to elicit facts concerning any trans- 


Goodwin et al. (Circuit Court of Appeals, 8th Circuit.)—Index Page 3121, Col. 1. 


PROHIBITION: Conspiracy: Autrefois Acquit. 


| WHERE one was acquitted under charge of conspiracy covering date of instant 


peals affirmed the District Court for the 
Eastern District of Arkansas. 
Messrs. Rogers, Barber and Henry 


| filed a brief for appellant. Messrs. Kirby 


and Hays filed a brief for appellee. 
Heard before Circuit Judges Lewis and 
Kenyon, and District Judge Kennamer. 


| Per Curiam: 


alleged conspiracy, and all the parties, except that one, were different in the | 
| two conspiracies charged, and no overt act alleged in former indictment was set 


up in the latter; held, two indictments were for different crimes and nothing for 
of Appeals, 1st Circuit.)—Index Page 3126, Col. 7. 


PROHIBITION: Possession and Transportation Same Transaction. 


WHERE liquors possessed under first count of an information were same as | 


charged as transported under second count, and evidence discloses acts of 


counts, held improper.—Braulio Diaz v. U. S. A. (Circuit Court of Appeals, 1st 
Circuit.)-—Index Page 3127, Col. 4. 


-TPON happening of general average loss, refusal of ship owner to deliver cargo 

without payment to him of a reasonable estimate of cargo owner’s average 
share, where consignee tendered freight and other charges except estimated general 
average as to which it tendered reasonable security, held: Unreasonable and pos- 
500 Cases of Tomatoes et al. 
(Circuit Court of Appeals, 2nd Circuit.)—Index Page 3124, Col. 5. 


SHIPPING: Bills of Lading: Requiring Deposit For Contribution To General Aver- 
age. 
‘LAUSE in bill of lading requiring consignees to agree to deposit amount re- 
quested as guarantee for general average contribution, held: Unreasonable.— 
Francis H. Legget & Co. v. 500 Cases of Tomatoes et al. (Circuit Court of Appeals, 


| 2nd Circuit.)—Index Page 3124, Col. 5. 


| employing an additional watchman and | 


WITNESSES: Competency: Conversation With Persons Since Deceased. 


UNDER Minnesota Statute making any party to an action, or person interested 

in event thereof incompetent to give evidence therein of or concerning con- 
versation with, or admission of, deceased party or person, relative to matter in 
issue, held: Testimony of agent of defendant bank as to what plaintiff’s agent 


| (since deceased) told him in reference to acceptability of a certain statement as 


tion is clearly implied in the contract, | 


and in our opinion it is a covenant oper- 
ating to the advantage of the railway 


basis of issuing bonds, was competent where agent had no disqualifying interest in 
litigation, in view of necessity as there was no other witness by whom conversation 
could be established.—Fidelity & Deposit Co. of Md., a Corp. v. Drovers State Bank, 


| a Corp. (Circuit Court of Appeals, 8th Circuit.)—Index Page 3121, Col. 2. 


company, to the performance of which | 


the railroad company is not bound save 
by the contract. It is true that the ‘cost 
of erecting the two-arm gates at these 


points was paid by the railway company, | 
but the duty to maintain them rests on | 


the railroad company. This is a continu- 


ing obligation for the benefit of both | 
companies, created and existing by the | 


contract alone. It is, we think, a suf- 
ficient consideration to support the prom- 
ises and undertakings of the railway 
company. 

Judgment is reversed. 

November 4, 1926. 


In Liquor Case Held 
Improperly Doubled 


Patents 


PATENTS: License: Abandonment. 
WHERE patentee gave exclusive license to A without express power of revoca- 
tion, contemplating that A would manufacture and sell patented device with 
power toeaccept royalties only by way of‘settlement with infringers, and A, by 
granting to S full and exclusive right to manufacture and sell the device, disabled 
itself from executing original license contract, tendered recession and abandonment 
to patentee, and latter’s acceptance of such tender: by notice terminating licence put 
an end to A’s licence.—Automotive Products Corp. v. Wolverine Bumper & Specialty 


Co. et als. (Circuit Court of Appeals, 6th Circuit.)—Index Page 3124, Col. 2. 


PATENTS: Infringement: Damages. 


infringed patent is valid——Wm. Cramp & Son Ship & Engine Bldg. Co. v. Well- 
man Seaver-Morgan Co. (District Court, Northern District of Ohio.)—Index Page 
3125, Col. 2. 


PATENTS: Damages: Increased: Willful Infringement. 
| \¥. HERE infringer deliberately and intentionally designed valve which would real- | 
| principal or interest, as above set out, or 
| in the execution or payment of the notes 


Appellate Court Decides Pos- | 


PATENTS: Evidence: Damages: Infringement. 


session and Transportation, 
When One Act, Carry 
Single Liability. 


BrRAuLio Diaz V. UNITED STATES 
AMERICA; CrRcUIT CoURT OF APPEALS, 
First Circuit; No. 1906. 

Where one was sentenced to pay a fine 


| on each of two counts, one charging pos- 


jury be discharged and a mistrial ordered. | session of liquor, the other transporta- 


| The court ruled that the question was im- 
| proper, denied the motion ‘to discharge | 


tion, and evidence discloses that the acts 


| of possession and transportation were 


the same, the case was remanded by the 


OF | 


| appellate court to the District Court for | 
| Porto Rico, with directions to remit the | 


way in which this class of cases should | 
be tried and disposed of than to apply | 
to them the same settled principles of | 
law that must be applied to all other | 
criminal cases; and to say the least the ' 


questions called for incompetent and ir- 
relevant facts. 


| asked for no other purpose than to pre- 


judice the jury against the defendant. 


They could have been | 
| United States 


The district attorney apologized to the | 


That may have cured the effect of his tn- 
discretion. We are not willing to base 
our action on that incident. For other 
reasons that have been stated the judg- 
ment is reversed and the case remanded 
for trial de novo. 

Filed October 22, 1926. 


| Court Adin Order 


the Missouri | 


evidence the indictment in Criminal No. | 


11045 and also the record and judgment 
of the court showing that on July 2, 1925, 
Accardi was arraigned, pleaded guilty 
to the charge in that*cause and was 
fined $400, 
ecord of Previous Case. 

It is claimed by the district attorney 

that the whiskey and alcohol charged 


| for 


In Radio Shack Case 


HAzELTINE RESEARCH CORPORATION ET AL. 


fine in one of the counts. 

Before Judges Bingham, Johnson and 
Anderson. 4 

The full text of the opinion of the 
court, delivered by Judge Bingham, fol- 
lows: 


ize same results and function on same principle as valve it had been previously 
making and selling under license, relying on limited nature of patent claims, held, 
an increase of damages allowable-——Wm. Cramp & Son Ship & Engine Bldg. Co. 
v. Wellman-Seaver-Morgan Co. (District Court, Northern District of Ohio.)—Index 
Page 3125, Col. 2. 


N master’s report of damages for willful infringement of Patent No. 1080690, 


This is an appeal by the trustee in 
bankruptcy from an order allowing all of 


t | appellee’s claim as a secured claim. 
jury to consider under plea of autrefois acquit—Henry v. U. S. A. (Circuit Court | "a 


Status of Mortgage. 
The Yellow Pine Lumber Company, a 
corporation engaged in the manufacture 


| and sale of lumber at Little Rock, Ar- 








kansas, went into voluntary bankruptcy 
in September, 1924. Appellee was a 
creditor of the bankrupt and presented 


| for allowance its verified claims as se- 


cured by a mortgage given by the bank- 


| rupt on December 29, 1923. 


Prior to the giving of the mortgage 


| the bankrupt executed and delivered to 


appellee a bill of sale of all of its prop- 
erty, which was placed of record. The 
bill of sale, however, was evidently in- 
tended as security for an indebtedness 
which bankrupt was about to incur to 


| appellee. 


Afterward and on December 29 the 
bankrupt gave appellee a mortgage on 
all of its property, which contained this 
provision: 

“To have and to hold the same unto 
the party of the second part, its succes- 
sors and assigns, forever;” conditioned, 


| however, as follows: 


“Whereas, the said party of the first 
part is indebted to the party of the sec- 
ond part in the sum of $7,000, $3,000 of 
which has already been advanced and re- 
ceived, and the remainder to be advanced 
according to the agreement already made, 
the said sum being payable as follows, 
to-wit: 

“Two notes dated December 12, 1923, 
for $1,000 each, bearing 7 per cent inter- 
est from date until paid, payable to the 


| order of the W. T. Ferguson Lumber 


Company, on or before, one June 1, 1924, 


| and the other July 1, 1924; one note for 


$1,000 dated the 20th day of December, 
1923, at the same rate of interest, pay- 
able on the 1st day of August, 1924; and 
the notes for the remainder of the 
amount to be advanced to be executed on 
the day the money is advanced or re- 
ceived, and payable to the order of said 
W. T. Ferguson Lumber Company, one 
on the first of each month after said Au- 


| gust 1, 1924; and for all other moneys, 


advances, goods, wares, merchandise, 


i es , ‘ | Supplies, services, etc., furnish b 
NFRINGER may be subject to punitive damages without knowing absolutely that | on : shed by 


party of the second part to the party of 
the first part, up to the foreclosure of 


| this instrument, with interest at the rate 


of 7 per cent per annum from date of 
furnishing until paid. 

“In the event any default shall be | 
made in any of the payments, either 


for the remainder of advancement, then 


| all shall become due and payable at 
| once.” 


issued to Johnson, July 2, 1912, evidence held to sustain findings.—Wm. Cramp | 
| & Son Ship & Engine Bldg. Co. v. Wellman-Seaver-Morgan Co. (District Court, ; 


Northern District of Ohio.) —Index Page 3125, Col. 2. 


PATENTS: Combination: Infringement: Validity: Delay in Use: Commercial 
Success. 


ATENT No. 980413, issued to Gochau, which, more nearly than anything pre- 


ceding it, met difficulties of completely closing refrigerator doors, though every 


element was old, was a combination involving invention, and though commercial 
structure does not take exact physical form shown in patent drawings and specifica- 
tions, and was not put on market until about 12 years after issued, commercial 
success contributes to conclusion of invention; held: Infringed.—Grand Rapids Brass 
Co. v. Winters, Stryker & Crampton (Circuit Court of Appeals, 6th Circuit.)— 
Index Page 3124, Col. 1. 


| PATENTS: Issued. 


This is an information brought by the | 


Attorney 


District 


for | 


Porto Rico charging the defendant and | 
others, in the first count, with the un- | 
| lawful possession of intoxicating liquor, | 
to wit, one 10-gallon keg of rum, one |} 
| 5-gallon can of rum and one 5-gallon can 
| containing about one gallon of rum. In 
the second count they were charged with | 


the unlawful transportation of the same 


| described liquor over a certain highway 
_ in a Ford car. 
Diaz was found guilty and was sen- |! 


| count. 


v. HAROLD MERTONS SCHWAB, DOING | 


BUSINESS AS RADIO SHACK; CIRCUIT 


, (1) 


CouRT oF APPEALS, SECOND CIRCUIT; | 


No. 60, OcroperR TERM, 1926. 

Appeal from District Court, Southern 
District of New York. 

Samuel Rubin, of New York, appeared 
appellant. Before Circuit 
Hough, Manton, and Mack. 


tenced to pay a fine of $200 on the first 
count and $300 and costs on the second 
Before sentence the defendant 
moved for a new trial. The motion was 
denied and no exception was taken. 


| record, is Exhibit A in regard to which 


| Municipal Court of Fajardo, Exhibit A, 


In his assignment of errors the de- | 


fendant complains that the court erred 
in not allowing the motion for a 
new trial, and (2) in not admitting as 
evidence Exhibit A for the defendant, 
and (3) in not allowing a full cross- 


| examination of the policeman Davila, a | 


Judges | 


Per Curiam. Order affirmed in open | 


court 


‘denial. If the certificate of the acting | was not the only man in the Ford truck, | 


witness for the Government, 

The denial of the motion for a new 
trial presents no question of law and 
besides no exception was taken td its 


ATENT No. 1606693, issued to Bucquet, November Y, 1926, for improvement in 

filter. 
not shown in prior art, and such claims not anticipated; claims 2 and 3, adding 
nothing to claim 1, except guiding member to combination stated in claim 1, adds’ 
noting patentable—Bucquet, G. J., Application (Board of Examiners, Patent Office.) 
—Index Page 3125, Col. 1. 


of | and the defendant excepted. 


secretary of the Municipal Court é 
But further along in the evidence it 


Fajardo, appearing on page 11 of the | 


the defendant claims the court erred in 

not admitting it in evidence, the second 

complaint of error is without merit. 
The certificate of the Secretary of the 


also in the truck. 
fore, takes nothing by this assignment. 


had nothing to do with the charge on 
which the defendant was being tried. 
So far as the certificate of the Municipal | 
Court discloses, the matter there charged 
related to a violation of the automobile 
law by the defendant, of which he had | 
been acquitted. 

It had nothing to do with the posses- | 
sion and transportation of the liquor. | 
It was properly excluded. 

In the third assignment the defendant | 
complains that he was not allowed fully | 
to cross-examine the witness Davila. | 
The only thing that appears in the rec- | 
ord as to this is that at one stage of | on 
the cross-examination the witness was | 
not allowed to state that the defendant | 


of the record that the liquors possessed 
under the first count and the liquors 
charged to have been transported under 
the second count were the same, and the 
evidence discloses that the acts of pos- 
session and transportation were the 
same, 
that the defendant should not have been 
sentenced to pay a fine on both counts 
and that the case should be remanded 


| mitted on cross-examination to state that 
| 
| 


to remit the fine on one of the counts. 


one of the counts, and when 
amended the judgment of the District 
Court is affirmed. 

November 4, 1926, 


so 


Open Account Covered. 

At the time of bankruptcy appellee 
held nine of the bankrupt’s notes, aggre- 
gating $10,000, ali executed after the bill 
of sale was given. The referee held that 
the mortgage secured only the $10,000 
represented by the bankrupt’s notes and 
allowed that part of its claim as a ge- 
cured claim. The remaining $11,047.57 
was allowed as a general claim unsecured. 

On exceptions to this order and certifi- 
cation the district: judge allowed the 
whole claim of appellee as secured by 
the mortgage. From this order the trus- 
tee has appealed. 

The issue presented is one of fact 
only. There is no denial of the in- 
debtedness to the amount claimed, and 


| the clause in the mortgage is broad 
| enough to include all of bankrupt’s in- 


Claims 1, 4 and 5 of application, although elements old, is combination 


debtedness to appellee. The $11,047.57 
of that claim was for balance due to 
appellee resulting from an arrange- 
ment between the parties by which ap- 
pellee should sell all of the output at 


| bankrupt’s mill on a stated commission. 


When a carload of lumber was 


"shipped out the bankrupt would draw 
| on appellee at St. Louis, where it main- © 


appears that the same witness was per- | 


two others, Rivera and Estrada, were | 
The defendant, there- | 


It does, however, appear on the face | 


| Conceding that the question 


tained its office, for its estimate of the 
value of the lumber shipped. These 
estimates proved to be excessive and 
made up the balance of the account in 
appellee’s favor. 

It is contended by the trustee that 
the open account was not secured by 
the mortgage, and by appellee that it was. ~ 
is a de- 
batable one we cannot say that the 


| Bankruptcy Court was clearly wrong in 


Such being the case it is clear 


| 


to the District Court with directions | 


The case is remanded to the District | 
Court with directions to remit the fine | 


its conclusion and that it made a plain 
mistake in weighing the testimony. 

That opposite conclusions may be ar- ~ 
rived at on the facts presented is dem- ~ 
onstrated by the findings of the district 
judge in opposition to those made by 
the referee. Under/the circumstances 
we think it our duty to accept the judg- | 
ment of the Bankruptey Court. “ 
recognize the advantage of ultimate! 


| estimating the situation by those who 


| 


are on the ground. A 
Affirmed. 


October 22, 1926, 
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. Orders - 


increase Reported 
_ In Postal Receipts 
_ During Fiscal Year 


. Mr. New Submits Figures to 
Congress in Support of 
Request for Lower 
Mail Rates. 


The total revenues of the Postal Serv- 
+ jee for the fiscal year 1926 were $659,¢ 
+ 819,801.03, a net increase of $60,228,- 
. $23.49 over the fiscal year 1925, accord- 
) ing to a financial statement just pre- 
sented to the Special Joint Subcommittee 
‘ on Postal Rates, by Postmaster General 
New. 
» The statement shows an excess revenue 
* of $57,229,374.47 over the aniount that 
would have been received from the same 
business at former rates. The Postmaster 
_ General also revealed that the computed 
' increase under present rates based upon 
estimates of February 1, 1926, as to the | 
revenues that would have been received 
under former rates amounted to 
$28,338,588.77. 
Would Lower Rates. 


Mr. New’s figures, it was stated orally 
at the Department, were submitted to 
support his previous recommendations to 
*Congress for lower postage rates on cer- 
’ tain mail matter. It was also pointed 
out that $631,724,381 was represented as 
an adjusted estimate of revenues that 
would have been received under former 
rates. 

Mr. New’s statement said the total 
number of pieces of mail matter handled 
during the fiscal year 1926 was 20,- 
466,239,083. 

The full text of a memorandum, pre- 
pared by Joseph Stewart, executive as- 

* sistant to Mr. New, covering the opera- 
tions of the Post Office Department, | 
follows: 

25319 

The financial statement of the Postal 
Service for the fiscal year 1926 shows 
the total revenues to have been $659,- 
819,801.03, this being a net increase of | 
$60,228,323.49 over the revenues for the | 
fiscal year 1925. 

The several sources of revenue, the 
amounts received from each source, and 
the amount of increase in each case over 
the revenues for the fiscal year 1925 are 
shown in the tables submitted. 

Under date of March 12, 1926, there 
was submitted to the Senate, in response | 
to Senate Resolution 156, a statement 
showing the prospective postal revenues 
for the fiscal year 1926 together with 
estimates as to the revenues that would 
reasonably have been expected for the 
fiscal year 1926 had there been no change 
in postal rates. These estimates were 
published as Senate Document No. 81 | 
and were later incorporated in the hear- 
ings before the Special Joint Subcommit- 
tee, page 1647. 

Estimate Exceeds Receipts. 

The computations of probable revenues 
for the fiscal year 1926 under the new 
postal rates were based mainly upon the | 
reported receipts of 50 of the largest of- 
fices for the period from July 1 to De- 
cember 31, 1925. A total revenue of 
$673,876,987 was computed for the fiscal 
year. The actual revenues for the year 
fell $13,814,017 short of that amount. 

The actual revenue from ordinary mail 
matter proves to be 3.89 per cent less 
than was expected. First class mail failed 
to meet expectations by nearly $7,000,- 

class by nearly $10,000,000. On the 
other hand, revenues from second class 
000, third class by $6,000,000 and fourth 
pound rate matter, money order service, 
postal savings and miscellaneous sources | 
exceeded expectations, making the net | 
difference somewhat less than $14,000,000. 

Old and New Rates Compared. 

The estimates of February 1, 1926, as 
to the revenues that could reasonably 
have been expected during the fiscal year 
1926, had there been no change in postal | 

‘ rates, were based upon the best informa- 
tion obtainable at that time, as explained 
in detail in the hearings, page 1342. 
The estimated total was $631,724,381, an | 
increase of $32,132,903 over the revenues 
for 1925. 

At the same time, based upon the 
revenues of the first half of the fiscal 
year, the prospective revenue for the | 
year under the new rates was $673,- 
876,987. The actual revenues for the 
year were 2.09 per cent less than indi- 
cated by the July-December revenues, | 
hence it is not unreasonable to consider 
that the conditions that caused a falling | 
off in postal revenues during the last | 
half of the fiscal year would have had a 

«somewhat similar effect upon the reve- 
nues had the former rates continued in 
effect, but there is no means of deter- 
mining to what extent. 

Reductions Explained. 

From the comparative statement 
based upon the February 1, 1926, esti- 
mates, it will be noted that excess reve- 
nue was received from each individual | 
source, excepting from first class mail, 
second class transient and _ special 
delivery. 

The reduced revenue from second class | 
transient matter is obviously due to the 
increase in rate from one cent for each | 
four ounces to two cents for each two 
eunces up to ecight ounces, and parcel 
post zone rates on parcels of such mat- 
ter weighing in excess of -cight ounces. 

The failure of special delivery reve- 
nues to meet expectations is no doubt 
due, in a measure at least, to patrons 
making use of the special handling serv- 
ice, in lieu of the special delivery service. 

In the case of first-class matter the 
revenues fall short of expectations to 
the extent of more than $6,000,000. Pre- 
sumably the practical elimination of the 
postcard as an advertising medium, due 
to the increase in rate from one cent to 
two cents, is the principal contributing 
factor toward this apparent shortage. 

Post Cards Discussed. 

When the Postal Rate Bill was under 
consideration in February, 1925, it was , 
estimated that increasing the rate on | 
post cards from one cent to two cents ! 
would produce $10,000,000 additional rev- 
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Personnel 


Public Service Should Be Paid Adequately 


By Rich Nation, Says Commissioner Eastman 


Chairman of I. C. C. Considers State and Federal Em- 
ployes Poorly Recompensed for Labors Performed. 


In ‘the issue of November 10 was 
begun and in the issue of November 
11 was continued the publication of 
the full text of an address by Joseph 
B. Eastman, Chairman, Interstate 
Commerce Commission, discussing 
the services rendered to the public 
by government workers in expending 
Federal revenues, speaking before 
the National Association of Railway 
and Utilities Commissioners. 

The full text proceeds: 

I can, perhaps, illumine the point by 
reference to a matter upon which I speak 
with some hesitation for fear I may be 
misunderstood. I refer to the matter of 
salaries. 

Let me say at the outset that the sal- 
ary paid to the members of the {nter- 
state Commerce Commission is not of 
great practical importance, owing to the 
degree of prestige and honor attached to 
the position” I am not complaining of 
my own salary. 

But the salaries 
our 


of the members of 


practical importance, particularly 
view of the present scope of public reg- 
ulation. 

In dealing with rate cases a commis- 
sion ordinarily has opportunity to judge 
between the evidence of opposing parties 
each well equipped with counsel and ex- 
perts. In dealing with such matters, 
however, as valuation, the issuance of 
securities, accounting, and the like, a 
commission is fortunate if it has the ben- 
efit of the presentation of two opposing 
points of view. 

Public Interest Unrepresented. 

It is frequently confronted with an ex 
parte presentation by the carrier or util- 
alone. This is not 
the general public may not be organized 
to defend its interests, particularly in 


; matters of much technica! difficulty. 


In such a situation a commission is 
more than a judicial body; it must, and 
the law contemplates that it shall, 
through its own staff, act as counsel for 
the public interest, and often in opposi- 
tion to the best brains that money can 
employ. The need for equally good brains 
on the side of the public interest is mani- 
fest. 

I will grant you that the Government 
cannot expect to pay the same scale of 
salaries as are paid in private enterprise. 
Leaving out of consideration the possibil- 
ity that such outside salaries may at 


| times be excessive, I believe it to be true 


that men, in the higher grades of work at 
least, will serve their Government for 
less compensation than they will serve 
private profit. 

In this respect, perhaps, they fall into 


| a category similar to that of clergymen, 


But it is a mis- 
It 


physicians and teachers. 
take to mgke the sacrifice too great. 
discourages good service. 

As a country grows in size, the busi- 
ness of government continually grows in 
complexity and difficulty. All the time it 
is becoming more and more of vital im- 
portance that the public service of this 
country should be in the hands of men of 
training and capacity, and that it should 
offer a career which young men can 
enter without too great hazard from the 
fortunes of political warfare and with 
a reasonable hope of promotion to posi- 
tions offering remuneration not too in- 
consistent with prevailing stands in the 
outside world. 

Nation Able To Pay. 

Nor is there the shadow of a doubt but 
that this country is rich enough and pros- 
perous enough to pay such remuneration. 


| The real question is whether it can afford 


not to do so. Adequate compensation of 
public officials will, I believe, pay returns 
as a matter of cold cash. 

Incidentally, thinking it would be of 
interest to you, I have endeavored to 
find out what salaries are paid to State 
railroad and public utility commissioners 
at the present time. With returns from 
all but two commissions, I find that the 


| range is from $1,600 to $15,000 per year, 


and that the average for all commis- 
sioners is about $5,174 per year. 

The maximum salary of $15,000, which 
paid in but one State, I happen to 
was established more than 15 
years ago as compensation consistent 
with the duties of the office, after a care- 
ful survey of the situation by unusually 
competent and disinterested men. If it 
was an adequate salary then, it is an in- 
adequate salary now. 

In many other cases the much lower 
salaries now paid have not been changed 
for many years. In other words, the 
rise in the cost of living and conse- 


| quent decrease in real wages have re- 


ceived no consideration. 

enue in the fiscal year 1926, this estimate 
having been based on the post card busi- 
ness existing at that time. Thus, had 
the higher rate not affected the popular- 
ity of the post card, there could reason- 
ably have been expected a total revenue 
in 1926 from that source amounting to 
$20,000,000. The cost ascertainment for 
1926 develops a total revenue of but 
$4,130,369.06 from post cards, indicating 
that approximately $16,000,000 of po- 
tential revenue from. post cards has 
either been diverted to letter mail, postal 
cards, or other classes of matter or has 
been lost to the postal revenues. 


There are being handed you with this | 


memorandum, for purpose of ready ref- 
erence, exhibits showing, by quarters, 
the revenues of the Post Service for the 
fiscal years 1923, 1924, 1925 and 1926, 
the actual incYease in revenue each quar- 
ter of the previous fiscal year, and a de- 
tailed cuuparison between the revenues 
for 1926, and the estimate of February, 
1926, as w the revenues that would have 
been expected had there been no change 
in postal rates. 

The tables showing the sources of 
the will be 


the issue of Novem- 


revenve and amounts 
published in 


ber 18. 


staff and the salaries of State com- | 
missioners and their staffs are of much | 
in | 


It is an easy and agreeable thing to 
say to you, but that is no reason why I 
should conceal my opinion, whatever it 
may be worth, that the average of $5,- 
174 or thereabouts, which you now re- 
ceive is below the level of adequate com- 
pensation. Nor do I hesitate to say that 
there is no State in the country which 
needs a regulatory commission which 
cannot afford to pay adequate salaries 
to the members of that commission. 

Tax on Interests Served. 


There is always open, if need be, the 
feasible and, so far as I can see, proper 
course of assessing the cost of regula- 
tion in the form of a special tax upon 
the companies regulated. The butden 
upon them of such a tax would be too 
| small, almost, to be capable of weight. 

A further and more important way to 
promote economy and efficiency is to do 
everything possible to stimulate and im- 
prove the morale in the public service. A 
discouraged, discontented force will not 
do good work. Public employes get 
little recognition and praise; they are 
more accustomed to kicks. 

In a magazine article which I read 
not long ago they were politely and 


| patriotically referred to as “feeders At 


the public trough.” As a matter of-fact, 
the percentage of hogs .in the public 
service is low, for the best hog oppor- 
tunities lie elsewhere. 

But there is a tradition that the pub- 
lic employe is a clock-watching loafer 
with an appetite for red tape, a tradi- 
tion which has a vogue equal only to 





because these | 
| questions have only one side, but because | 


that of the mother-in-law joke, and 
which those in authority seldom take 
the trouble to explode. I propose to do 
some exploding right now. 

I may have been fortunate, but so far 
as my experience and observation go in 
both State and Federal service, that tra- 
dition has no basis in fact. Confining 
myself to diplomatic language, I might 
even go so far as to term it a disrep- 


| utable lie. 


Any deficiencies that the Interstate 
Commerce Commission may have can not 
justly be laid at the door of its employes, 
so far as hard, faithful, earnest work is 
eoncerned. I believe that to be true 
of the public service in general. The 
fault,.where there is one, is more likely 
to be at the top than the bottom. 

Overwork by Employes. 
By way of illustration, I have never 


| known our employes to fail to respond 
| cheerfully to a call for overtime work, al- 
| though they receive no pay for such 
work. 
| of tKeir own volition. 
| ord of such work during a three months’ 
| period showed that it was equivalent to 
| the services of 80 additional men. 


Frequently they work overtime 


In 1924 a test rec- 


On more than one occasion we have 


| had to restrain the zeal of some of the 


key members of our staff with a view to 
health protection. Yet I know that these 


| same “feeders at the public trough” have 
| had opportunities to leave the service for 
; better paid positions on the outside. 


This year our accountants decided, 
without the slightest suggestion from 
any member of the Commission, to limit 
their annual leave to 21 days in place of 
the 30 days permitted by law, in order 
that they might catch up with their 
work. I very much hope that some day 
a commissioner may be recruited from 
our staff; there is plenty of excellent ma- 
terial. 

It has been a constant source of won- 
der to me since I have been in the public 
service that the morale is in general so 
good when so little effort has been made 
to improve that morale and when the 

;} common attitude towards public em- 
ployes is what it is. It is a field which 
most certainly can be cultivated with 
great public advantage. 

Finally, it seems to me that every ef- 
fort ought to be made to acquaint tax- 
payers—and in the final analysis all the 
people are taxpayers—with the value of 
the public services which are made possi- 
ble by the tax receipts. Most taxpayers, 
including many who ought to be better 
informed, have a wholly inadequate idea 
of what they are getting for their money. 

Returns Not Shown. 

| The tendency is to regard taxes as a 
debit without any offsetting credit. They 
know what they pay out but they fail to 
realize what they receive in return. 

The direct contact, so far as the Fed- 
eral Government is concerned, is apt to 
be with the tax collector or the prohibi- 
tion agent, men performing tasks which 

| are extraordinarily difficult but which, it 

| may be, are not popular im all quarters. 

; Now my observation of the public 

| service, leaving my own particular field 

entirely entirely out of consideration, is 
that with all the defects of that serv- 
ice, and there are many of them and 
some scandals just as there are in pri- 
vate business, the true story of its ac- 
complishments would disclose an aston- 
ishing and magnificent net balance on 

| the credit side. 

Passing over such commonplace mat- 

} ters as public education extending from 
| the kindergarten to the State univer- 
| sity, police and fire protection, public 
| health and sanitatien, and the construc- 
| highways and parks, an amazingly good 
record of public benefit can be shown, 

I believe, in those branches of the pub- 

lic service whose work is not so close 

; the public eye. 

| If an advertising agency of the cali- 

bre of that which serves the Bell tele- 
| phone system were given the job of ex- 
ploiting the accomplishments of the sci- 
entists and engineers of the Federal gov- 
} ernment in the fields of agricultural re- 
| search, irrigation, forestry, standards, 
| the geological survey and the like, I be- 
lieve that ageney would be bewildered by 
the multitude and magnitude of its op- 
portunities. Let me give a single illus- 
tration, out of many which might be of- 
fered, of what I have in mind. 

| Useful Suggestions. 

One of my first jobs on the commis- 
sion was the conduct of a country-wide 
inquiry known as the Perishable Freight 


| frankly what 
\ : and : | upon both. sides. 
tion, maintenance and lighting of streets, | 





Postmasters 


Veterans 


Common Law Wife 


Recognized in Claim 


The case of the United States vs. Ray- 
mond Ogan and Hazel Bowler, involved 
the payment of compensation to them by 
the Vetcrans’ Bureau, on the grounds 
that they were man and wife in common 
law marriage, has been closed with the 
ruling that there was no criminal intent 
on the part of the defendants, the Bu- 
reau of Investigation of the Department 
of Justice has just announced. The case 
was brought at Indianapolis, and the 
United States Attorney informed the 
Bureau of the disposition of the case. 

The full text of the statement follows: 

Information has been received at the 
Bureau of Investigation, Department of 
Justice, which had a part in the inves- 
tigation of the subject, that the United 
States Attorney at Indianapolis, Ind., 
has closed the case of the United States 
v. Raymond Ogan and Hazel Bowler. 
This case arose from the efforts of the 
Veterans’ Bureau to prosecute these per- 
sons because they had been paid com- 
Pensation as man and wife, whereas they 
were never married. On the investiga- 
tion of the case the United States At- 
torney ruled that Hazel Bowler had lived 
with Ogan several years before the lat- 
ter entered the army and continuously, 
Since he left the army, that this consti- 
tuted a common law marriage and that 
there was no criminal intent in their ap- 
plying for and receiving the compensa 
tion. ° 


Investigation. Im connection with that 
investigation it was a pleasure to dis- 
cover that for the remarkable improve- 
ment in the design and construction of 
refrigerator cars, which was then under 
way and has since been accomplished in 
large part, the initiative, enterprise and 
scientific experimentation of the Bureau 
of Markets of the Department of Agri- 
culture were chiefly and almost solely 
responsible. 

And if advertising pays, why should 
it be neglected by the Government? Of 
course, I do not mean bill board adver- 
tising or newspaper displays, but prop- 
erly dignified measures for acquainting 
the tax paying public with its quid pro 
quo. 

The tendency, I fear, is to deprecate 
and depreciate the public service rather 
than to make it an object of patriotic 
pride. I hope to see the day when State 
and Federal administrations will more 
generally take credit, not for the mere 
curtailment of expenditures, but for the 
fact that they are giving an honest dol- 
lar’s service for every 100 cents ex- 
pended. I hope to see them boast, ~in 
other words,~so far as taxes are con- 
cerned, of positive rather than negative 
accomplishments. 

So much for general observations upon 
the public service. Now before I close 
I wish to refer briefly to a specific mat- 
ter in which we all have a common in- 
terest. I refer to cooperation between 
the Interstate Commerce Commission 
and the State commissions. 

Not long ago I was called upon to 
reply to a letter which sought my views 
upon the desirability of establishing re- 
gional Federal commissions. The theory 
was suggested in that letter that in 
view of the continually increasing work 
which the Interstate Commerce Commis- 
sion is called upon to handle and the 
danger of overcentralizing such work in 
Washington, it might be well to delegate 
some of the duties to subordinate re- 
gional bodies. 

. State Cooperation. 

In my reply I expressed the view that 
the Solution of the problem would not 
be foutd in regional commissions but 
rather in the development of cooperation 
between the State and Federal commis- 
sions and in the proper financing and 
organization of the latter, and I might 
have said, of both. 

I very much hope that the notion will 
not spread that because the Interstate 
Commerce Commission has been given 
power over intrastate rates under certain 
circumstances and over such matters as 
security issues and the construction and 
abandonment of railroad lines, the State 
commissions have ceased to be of use or 
importance so far as the regulation of 
railroads ig concerned. The contrary is 
the fact. 

The very statute that conferred these 
new powers upon us authorized coopera- 
tion with the State commissions. We 


; need your help in‘ deciding these ques- 


tions. 

Your knowledge of local conditions will 
temper any ppossible tendency upon our 
part towards the methods of bureaucracy, 
and above everything else we need dis- 
interested advice from men whose duty 
it is, like our own, to approach these 
questions from the standpoint of the pub- 
lic good and nothing else. 

In my judgment the policy of coopera- 
tion which we agreed upon a little more 
than four years ago has been working 
well, but it cam be made to work better. 
The machinery is new and it still creaks 
a littie in the joints. 

There have been occasions I know 
when we have been at fault, and it may 
be that there have been others when you 
have been’ at fault, Let me tell you 
I think the dangers are 


Upon our part, the danger is that in 
the pressure of work and the considera- 
tion of almost innumerable cases we 
shall become a little arbitrary and _ per- 
haps disinclined to consider and give 
weight to a point of view differing from 
our own, and we may, on occasion, over- 
look the opportunity for cooperation. 

Upon your part, the danger is that in 
giving advice you will be influenced by 
the fact that the ultimate responsibility 
is ours and become expedient partisans 
rather than disinterested judges. 

These are very real dangers, but I 
think they can be avoided if we are open 
and frank with each other. Whenever 
you think we are in need of criticism, I 
hope you will give it without thought of 
our feelings, and if you don’t object we 
shall undertake to do the same. 

I have the utmost confidence in the 
possibilities and the merits of the co- 
operative plan, 
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THE COTTON HOPPER, OR SO-CALLED “COTTON FLEA.” 


By W. D. Hunter, 
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Bureau of Entomology, Department of Agriculture: Issued as DEPARTMENT 


CIRCULAR NUMBER 361: Price, 5 cents per copy. 


CARD I: 


Agr. 26-1156 


OR a number of years a mysterious disorder of the cotton plant has occurred in 
certain localities in southern Texas. It is marked by the blasting of the very 
small squares, an abnormal type of growth,‘and often the excessive growth of the 


main stem. 
hybosis, stenosis, and cyrtosis. 


It is entirely unlike the disorders of cotton known as brachysm, tomosis, 
It also seems to be distinct from acromania, al- 


though showing more points of resemblance to that disorder. 
No connection whatever has been discovered between the disorder and soil, 


variety, or cultural or climatic conditions. 


Practically all ofthe fields in certain large districts have been found to be 


affected by this disorder. 
picked. 


Frequently it is so extreme that no cotton whatever is 


In the last few years the disorder appears to have Spread to a number of locali- 
ties and is said to be the same thing that has occurred in South Carolina and 


Georgia. 


The preliminary experiments reported in thrs circular are not conclusive in 
showing that the cotton hopper is the cause or the transmitting agent of the dis- 
order, although they rather strongly suggest that the insect is the vector of a virus 
and two of the experiments in cages may constitute definite proof. 


CARD II: 


The circumstantial evidence pointing to the hopper as a carrier is (1) the fact 
that the disorder appears to be similar to several disorders known to be transmitted 
by inseets, (2) the seasonal history of the insect suggests it as a carrier of the 
infection, and (8) the disorder begins to appear as soon as the insects migrate to 
the cotton fields from another plant and subsides noticeably after the insects leave 


for other plants. 


complete that a very large top crop is produced. 


In some cases, however, the recovery of the cotton plants is so | 
Early in July there was another 


migration to several species of the genus Croton, on which it continued to breed 


until the end of the season. 


The feeding punctures of the insect on the stems of horsemint and cotton result 


in peculiar lesions. 


By far the most effective material found for destroying the hopper was sulphur, 
which apparently can be applied in unlimited quantities to cotton without injury to 


the plants. 


Free nicotine and nicotine sulphate showed comparatively little effect. 


Bordeaux mixture, which either kills or repels the more or less related potato hop- 
per, had practically no effect on the cotton hopper. 


THE RIPENING, STORAGE AND HANDLING OF APPLES. By J. R. Magness, 
Physiologist; H. C. Diehl, Assistant Physiologist; M. H. Haller, Junior Physiolo- 
gist, and W. S. Graham, Junior Physiologist, Office of Horticulture, Buréau of 
Plant Industry, Department of Agriculture, with the cooperation of D. B. Carrick, 
New York Agricultural Experiment Station at Cornell University; F. S. Howlett, 


Ohio State Agricultural Experiment Station; E. R. Marshall, Michigan Agricul- | 


tural Experiment Station; H. H. Plagge, lowa Agricultural Experiment Station, 


and C. J. Raleigh, Massachusetts Agricultural Experiment Station: 
Department of Agriculture in cooperation with the Agricultural Experiment Sta- 
tions above noted as DEPARTMENT BULLETIN NUMBER 1406. 


per copy. 


HE three sections of this work are indicated by the Title: 


Issued by the 


Price, 20 cents 
Agr. 26-1151 


Each is divided into 


various subheads, and the economics of each separate stage established and 


elaborated. 


Army Orders 


The Department of War has issued Spe- 
cial Orders No. 265 to Army personnel as 
follows: 

Quartermaster Corps. 

McCain, Lieut. Col. William A., office 
Assistant Secretary of War, Washington, dD. 
C., in addition to other duties is assigned 
to duty with the Organized Reserves, Third 
Corps. Area and 522nd Motor Transport 
Commend, zone of communications. 

Mayben, Capt. John W., relieved from 
duty in connection with procurement plan- 
ing, Philadelphia quartermaster intermedi- 
ate depot, PhTladelphia, Pa., and will report 
to commanding officer of that depot for 
duty as his assistant. f 

Steel, Capt. Gordon H., relieved from as- 
signment, headquarters, District of Wash- 
ington, and will report to commanding of- 
ficer intermediate depot, Washington, D. C. 

Corbett, Capt. John L., relieved from as- 
signment as assistant quatermaster inter- 
mediate depot, Camp Normoyle, Tex., and 
is directed to Fort MeIntosh, Tex., for duty 
as quartermaster. 

Williams. First Lieut. Roberts S., Fort 
Sheriden, Ill., to Camp Normoyle, Tex., for 
duty as assistant to quartermaster. 

Field Artillery. - 

Lord, First Lieut. John B., recruiting 
service, Baltimore, Md., to Madison Bar- 
racks, N. Y. 

Fitz, Maj. Harold G., General Staff, for- 
eign service to East Orange, N. J., Par. a 
Special Orders No. 221, relating to Maj. Fitz, 
is revoked. 

Other Branches. 

Par. 26, Special Orders No. 259, detail- 
ing Second Lieut. Wesley W- Yale, Cavalry, 


to Air Corps, and ordering him from Philip- 
pines Dept., to San Antonio, Tex., is re- 
voked. 

Par. 16, Special Order&® No. 246, relating 
to Maj. William Beattie, Champion Quarter- 
master Reserve, is revoked. 

Tanner, Col. Earle W., Infantry, foreign 
service to Utica, N. Y. 

Taylor, Maj. Roger, Ordnance Dept., ex- 
cepted from provisions of section 4c, Na- 
tional Defense Act of June 3, 1926. 

Pyles, Lieut. Col. Will L., Medical Corps, 
excepted from provisions of section 4c, 
National Defense Act. 

Wolfe, Maj. Rowland D., Medical Corps, 
from Denver, Colo., to Fort Omaha, Nebr. 

Percez, Sgt. Genaro, Infantry, Camp Gail- 
lard, to Canal Zone to San Juan, Porto Rico, 

Gonzales, Sgt. Eusebio, San Juan, Porto 
Rico, to Camp Gaillard, Canal Zone. 

Connolly, Second Lieut. Frederick Wil- 
liam, Air Service, is honorably discharged 
from the United States Army upon comple- 
tion of treatment at Walter Reed General 
Hospital, Washington, D. C. 

Mosteller, Second Lieut. James A.,, jr., 
Fort Monroe, Va., to Boston, Mass.. 


Moore, Second Lieut. Lloyd, Medical Ad- | 


ministrative Corps Reserve, is appointed to 
Medical Corps, Regular Army, and will pro- 
ceed from Denver, Colo.', to 
General “Hospital, Washington, D. C. 
- @ Leave of Absence. 

Fechet, Brig. Gen. James E., assistant to 

the Chief of the Air Corps, 15 days. 
Retirements. 

Griggs, Sgt. Ross A., Cavalry, Fort Bliss, 
Texas. 

Puckett, Masten J., Medi- 
cal Dept., Carlisle 


Sgt. 
Barracks, 


Roger 
Pa. 


Navy Orders 


Orders issued to Naval officers under date 
of November 8, 1926: 

Comdr. Herbert S. Bibbitt, det. command 
U. S. S. Williamson; to 3rd N. Dis. 

Comdr. George H. Bowdey, det. command 
U. S. S. Vega; to U. 8. S. New York. : 

Cc r. Willis,W. Bradley, jr., det. R. 
a ana Rds, Va; to Bu. Navigation. 

Comdr. Richard B. Coffman, det. Srd Nav. 
Dist.; to U. S. S. Seattle. 

Comdr. Charles ee det. U. S. S. 
8 e; to 12th Nav. Dist. 
oe Isaac (. Kidd, det. U. S. S. Utah; 
command U. S. 8S. Vega. 

Cmodr. George W. Simpson, to cont. 
treat. Nav. Hosp., Washington, D. C. ; 

Lieut. Comdr. Vance D. Chapline, det. U. 
S. S. Trenton: to Bu. Navigation. ; 

Lieut. Comdr. Robert G. Coman, det. U. 
S. S. Nevada; to command U. S. S. Robert 
Smith. ; 

Lieut. Comdr. Robert M. Hinckley, det. 
Off. Nav. Intelligence; to U. S. S. Trenton. 

Lieut. Comdr. Aaron S. Merrill, det. aide 
on staff, Cdr. Dest. Sqd., Asiatic Fit.; to 
duty R. S. New York. 

Lieut. Adolph H. Bamberger, det. U. S,S. 
Bridge; to U.S, 8, Utah. 

Lieut. Philip L. Emerson, Nav. Yd. 
Pearl Harbor; to Asiatic Flt. 

Lieut. James Fife, det. U. 5S. 
to U. S. S. Elcano. 

Lieut. Sidney W. Kirkland, det. U. 8S. S. 
Eleano; to U.S. S. Beaver. 

Lieut. Burton W. Lambert, det. U. S. §. 
Veza: to Nay. Yd. Mare Isl., Calif, 


det. 


S. Beaver; 


Lieut. Thomas Macklin, det. command VU. 
S. S. Koka; to U. S. S. Altair. 

Lieut. Frank A. Mullen, det. U. 
Pueblo; to U.S. S. Bridge. 

Lieut. Ernest R. Peircey, det. U. S. S. 
Sapelo; to U. S. S, Pueblo. 

Lieut. John A. Rogers, det. Rec. 
Puget Sd., Wash.; to U. S. S. Vega. 

Lieut. John H. Thomas, det. Nav. 
Key West, Fla; to U. S. S. Sapolo. 

Lieut. Harry A. Wentworth, det. U. S. S, 
Altair; to U.S. S. Koka. 

Lieut. Charles R. Woodson, det. Off. 
Chg., Navy Rectg. Sta., 
to U. S. S. New York. 

Lieut. (j.g.) Ignatius J. Haley, det. U. S. 
S. Williamson; to temp. duty U. S. S. Che- 
wink. 

Lieut. (j.g.) Joseph L. Schwaninger, det. 
U. S. S. Brock; to U. S. S. Isherwood, 

Ensign Rae FE, Arison, det. U. S, S. Cin- 
cinnati; to temp. duty U. S. S. Chewink. 

Ensign Francis J. Grandfield, det. U. S: 
S. Bruce: to temp. duty U. S. S. Chewink. 

Lieut. Harry J. Noble (M. C.); det. R. S, 
San Fran., Calif.; to Nav. Hospital, San 
Diego, Calif. 

The following dispatch was received from 
CinC Asiatic dated November 5, 1926. 

Capt. John M, Enochs, to comand U, S., 
S. Helena and South China Patrol; Comdr. 
Charles C. Mosés, from command U, §, S. 
Henela and Couth China Patrol; to United 
States. Comdr. Randall, Jacobs, ® command 
U. S. S. Monocacy; Lieut. Comdr. John L, 
Schaffer, from command WU. S. 8. Palos; to 
United States and Lieut. Robert R. Ogg, 
from U. S. S, Pecos, to United States, 


&. &, 


Ship, 


Sta., 


in 
Providence, R. L.; 


Walter Reed‘ 


Books and 
Publications 


Bids Are Announced 
On Armored Cars to 


Bear Valuable Mail 


P. QO. Department Makes 
Public Prices and Names 


of Bidders on 100 
Trucks. 


Thomas L. Degnan, purchasing agent 
for the Post Office Department, has made 
public the results of bids opened Novem- 
ber 10 for 100 armored cabs to carry 
mails. The names of the bidders and the 
prices quoted follow: ' 

The Manhattan Botty~ Company, New 
York City, $758 each, f. o. bs New York 
City; Gustav Schaefer Manufacturing 
Company, Cleveland, Ohio, $765 each, f. 
o. _b. Cleveland, Ohio; Shunk Manufactur- 
ing Company, Bucyrus, Ohio, $1,035 each; 
Standard Auto Radiator Company, New 
York City, $885 each, f. o. b.\Bucyrus, 
Ohio; Van Doren Iron Works, Cleveland, 
Ohio, , $619.30 each, f. o. b. Cleveland; 
George B. Marx, Brooklyn, N. Y., $674.25 
each, f. o. b. Brooklyn; Kratzer Carriage 
Company, Des Moines, Iowa, $916.79 
each, f. o. b. Des Moines, Iowa. 

Fitzgibbon & Crisp, Trenton, N. J., 
$989 each, f. 0. b. Trenton; William H. 
Hoffman, Cleveland, Ohio, $728 each, f. o. 
b. Cleveland; American Armored Corpor- 
ation, New York City, $775 each and $950 
each, f. 0. b. New York City, Paterson, 
N. J.; Toledo, Ohio; York, Pa., or Stam- 
ford, Conn; American Coach & Body 
Company, Cleveland, Ohio, $569 each, f. 
o. b. Cleveland; General Body Company, 
Defiance, Ohio, $262.08 eagh, f. 0. b. De- 
fiance; Metropolitan Body Company, 
Bridgeport, Conn., $710 each, f. 0. b. 
Bridgeport;’?Veneema & Wiggers Com- 
pany, Paterson, N. J., $671.10 each, f. o. 
b. Paterson. 

Edystone Steel Company, Crumlynne, 
Pa., $720 each, f. o. b. Philadelphia; Fred 
Roeder Manufacturing Company, Brook- 
lyn, N. Y., $1,490 each, f. o. b. Brooklyn; 
National Steel Products Company, Kan- 
sas City, Mo., $774 each, f. 0. b. Kansas 
City. on 50 cabs only; Fisher Motor Body 
Corporation, San Francisco, $664, f. o. b. 
San Francisco, and A. E. Rainey, West- 
minster, Md., $885 each, f. 0. b. West- 
minster. 


Daily Decisions 
of the 
Accounting Office 


The Comptroller General of the 
United States, as head of: the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary therefore in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 


A-15989. Contracts—Shortages in De- 
livery. Where a contract provides for 
delivery of a stipuated number of poynds 
of copper ingots at the Philadelphia 
Navy Yard, the liability of the United 
States thereunder is limited to the con- 
tract price for the weight in pounds of 
the material actually received. 

A-7912. Contracts—Liquidated dam- 
ages—Remission of. Where a contract, 
which provides for a demurrage or liqui- 
dated damage charge of $100 per day 
for each day of delay in the completion 
of the work but is silent as to extensiun 
of time for delays of any kind, is enteresi 
into for the making of certain specified 
repairs to a dredge at stipulated prices 
and in performance of the repairs it is 
found necessary by the Government en- 
gineer in charge to make additional re- 
pairs before completion of the repairs 
called for by the contract, the contractor 
may fiot be charged with the demurrage 
or liquidated damage charge upon facts 
found that the delays resulted from 
changes and additions in the work upon 
orders of the Governmént officer in 
charge. 

f A-16145 (S). Contracts — Increased 
costs—Extra work. Where a contractor 
agreed to obtain material from a certain 
gravel pit without expense to the Gov- 
ernment but at the request of the Gov- 
ernment opened up another pit, with the 
understanding that an adjustment on ac- 


| count of additional cost would be made, 


payment for the extra expenses incurred 
is authorized. 


| Marine Corps Orders | 





| Marine 





The Department of the Navy has issued 
the folldwing orders to Marine Corps per- 
sonnel: 

November 6. 

Major E. A. Ostermann, upon transfer of 
the Flag of the Commander, Scouting Fleet, 
detached U. S. S. Wyoming; to U. S. & 
Texas. 

Second Lieut. R. A. Anderson, detached 
M. B., Parris Island, S. C., to M. B., N. S., 
St. Thomas, V. I. 

November 9. 

Lieut. Col. F. J. Sechwable, on Dec. 1, 1926, 
detached M. B., Parris Island, 8. C., to 
Detachment American Legation, 
Peking, China, to sail about January 15, 
1926, from San Francisco, Calif. 

Capt. 0. T. Pfeiffer, detached M. D., WU. S. 
S. Huron, to M. B., N. S., Cavite, P. I., (Pro- 
visional Company and Expeditionary Duty 
in Chima). 

Capt. W. B. Croka. detached M. B., N. S., 
Cavite, P. I. (Provisional Company on Ex- 
paditionary duty in China), to M. D., U. S. 
S. Huron 

First Lieut. P. A. Lesser, detached M. D., 
U. S. S. Huron to M. D. U.S. 8. Helena. 

First Lieut. J. A. MacShane, detached M. 
M., U. S. 8S. Helena to M. D. U. S. 8. Huron. 
\ First Lieut. H. M. H. Fleming, on Nov. 
so, 1926, detached M. B., Quantico, Va., to 
M. D., U. S.-8. Antares. 
=x First Lieut. G. R. Rowan, upon reporting 

relief, detached M. D., U.S. S. Antares, to 
M. B., N. 0. P., South Charleston, W. Va. 
Virst Lieut. F. L. Buchana, upon reporting 
relief, detached M. B., N. 0. P., South 
Charleston, W. V., to M. B., Quantico, Vir- 
ginia. 
First Lieut. L. F. 

Marine Corps. 

No cHanges were announced November @ 

5. 8 and 10, 


Knorr, dismised from 
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World 
Court 


Mr. Green Describes 


Plans to Speed Up 
Bill for Alien Funds 


Chairman of House Commit- 
tee on Ways and Means Be- 
lieves Measure Will Be 


_ Ready by Dec. 6. 


Representative William R. Green (Re- 
publican), of Council Bluffs, Iowa, chair- 
man of the House Committee on Ways 
and Means, returning to Washington 
from his home State on November 11, 
orally announced that the committee will 
have a bill dealing with the alien prop- 
erty custodian funds ready to report to 
the House when ‘Congress meets on De- 
cember 6. He said the committee will 
meet on the morning of November 15, 
that the hearings will begin that after- 
noon, and continue probably a week, and 
that after everybody interested in ap- 
pearing has been heard the committee 
will begin framing a bill regarding the 
disposition of the funds in the hands of 
the Alien Property Custodian. Just what 
form this legislation will take Mr. Green 
was not prepared to say, pending the 
committee’s hearings and deliberations. 

“The committee will meet on the morn- 
ing of November 15,” said Mr. Green. 
“The first week will be devoted to hear- 
ings, beginning the afternoon of Monday, 
November 15. The hearings will be open. 
The Secretary of the Treasury or any 
other representatives of the Treasury 
will be heard first of all. The State De- 
partment is interested in the matter be- 
cause of the proposal for return of Ger- 
man property and the payment of Ger- 
man claims. The Department of Justice 
may have representatives at the hear- 
ings. Any representative of the Govern- 
ment or any private party interested in 
the subject may appear to submit views 
and recommendations. 

“Until the committee meets and con- 
siders the subject I cannot say what leg- 
islation will be reported to the House, but 
the previous discussions of the committee 
would indicate the members are very 
strongly in favor of the return of the 
German property and to provide as soon 
as possible for the disposition of the 
claims between Germany and the United 
States.” 

Meetings Not Yet Arranged. 

The Senate has agreed to an investi- 
gation, by a select committee of five 
Senators, of the acts of the Alien Prop- 
erty Custodian and the administration 
of the Alien Property Custodian’s office, 
but has not yet arranged for its meet- 
ings. 
together about the time of the opening 
of the coming session of Congress, will 
function under the following authoriza- 
tion, Senate Resolution 71, adopted in 
the closing hours of the last session: 

“Resolved, that a select committee of 
five Senators be appointed by the Presi- 
dent of the Senate, which committee is 
hereby authorized and directed to inves- 
tigate the acts of the Alien Property 
Custodian and the administration of the 
Alien Property Custodian’s. office, and 
particularly to investigate the following 
matters and things: 

(A) The seizure and appraisal of 
property, the care of the property seized, 
whether or not waste has been permitted 
in relation thereto, and the costs and 
fees allowed paid for such care; 

(B) The sale and conversion of prop- 
erty by the Alien Property Custodian, 
whether or not authorized by law; 

(C) Whether such conversions have 
been by public sale or through private 
negotiations; 

(D) Whether or not the moneys re- 
ceived by such conversions were ade- 
quate and represent the real value of 
the properties converted; 

(E) Whether or not sales have been 
made to agents, officials, attorneys, or 
other persons having fiduciary relations 
to such property; 

(F) The sale of patents, trade marks 
and trade names to the so-called Chem- 
ical Foundation, a corporation of Dela- 
ware, or to any other persons or corpo- 
rations, and the sale of properties of the 
Bosch Magneto Company; 

(G) And generally to investigate all 
matters touching the legality, good faith 
and necessity of all transactions and con- 
versions affecting the property held in 
trust by the Alien Property Custodian. 

(H) The committee is authorized to 
_send for persons and ‘papers to ad- 

minister oaths, and to sit during the ses- 
sion or during any recess of the Senate 
and at such places as may be deemed ad- 
visable, the expenses thereof to be paid 
out of the contingent fund of the Senate. 
Any subcommittee duiy authorized there- 
to shall have the same powers as are 
conferred upon said select committee by 
this resolution. 


Names of Committee. 


The committee appointed under the 
terms of that-resolution consists of the 
following: Senators Borah (Republican) 
of Idaho, Chairman; Metcalf (Republi- 
can) ef Rhode Island; McMaster (Re- 
publican) of South Dakota; Bratton 
(Democrat) New Mexico, and Stephens 
(Democrat) of Mississippi. The resolou- 
tion was introduced by Senator King 
(Democrat) of Utah. Chairman Borah 
orally said, on November 11, that so far 
no action has been taken by the commit- 
tee because the resolution, while it says 
the expense may be paid out of the con- 
tingent fund of the Senate, does not give 
specific estimate of expense that may be 
incurred, which is required under an ex- 


., isting statute. 





The Senate committee, when called | 


| that war began. 


Congress 
Mr. Coolidge Says Reser 


Refusal of Terms 


To Keep Nation Out 


Senate Will Not Be Asked to 
Modify Stand, President 
Tells Kansas City. 


[Continued From Page 1.] 
and friendly relations Jetween ourselves 
and all other people,” said the- President. 
“The first requisite for this purpose is 
a friendly attitude on our own part. 
They tell us that we are not liked in 


Europe. Such reports are undoubtedly 
exaggerated and can be given altogether 
too much importance.” 

The full text of the President’s ad- 
dress follows: 

Féllow Countrymen: It is with a ming- 
ling of sentiments that we come to dedi- 
cate this memorial. Erected in memory 
of those who defended their homes and 
their freedom in the World War, it stands 
for service and all that service implies. 
Reverence for our dead, respect for our 
living, loyalty to our country, devotion 
to humanity, consecration to religion, all 
of these and much more is represented in 
this towering monument and its massive 
supports. 

It has not been raised to commemorate 
war and victory, but rather the results 
of war and victory which are embodied 
in peace and liberty. In its impressive 
symbolism it pictures the story of that 
one increasing purpose declared by the 
poet to mark all the forces of the past 
which finally converge in the spirit of 
America in order that our country as 

“the heir of all the ages, in the fore- 
most files of time” 
may forever hold aloft the glowing hope 
of progress and peace to all humanity. 

Five years ago it was my fortune to 
take part in a public service held on this 
very site when General Pershing, Al- 
miral Beatty, Marshal Foch, General 
Diaz, and General Jacques, representing 
several of the allied countries in the 
war, in the presence of the American 
Legion convention, assisted in a formal 
beginning of this work which is now 
reaching its completion. Today I return 
at the special request of the distinguished 
Senators from Missouri and Kansas, and 
on the invitation of your committee on 
arrangements, in order that I may place 
the official sanction of the National Gov- 
ernment upon one of the most elaborate 
and impressive memorials that sadorn 
our country. 

It comes as a fitting observance of this 
eighth anniversary of the signing of the 
armistice on November 11, 1918. In each 
recurring year this day will be set aside 
to revive memories and renew ideals. 
While it did not mark the end of the war, 
for the end is not yet, it marked a gen- 
eral subsidence of the armed conflict 
which for more than four years shook the 
very foundations of western civilization. 


Would Avoid Discussion 
As to ¥ho Won the War 


We have little need to inquire how 
Its day of carnage is 
done. Nothing is to be gained from 
criminations and recriminations. We are 
attempting to restore the world to a 
state of better understanding and unity. 
We can even leave to others the discus- 
sion of who won the war. It is enough 
for us to know that the side on which 
we fought was victorious. But we should 
never forget that we were asserting our 
rights and maintaining our ideals. That, 
at least, we shall demand ‘as our place 
in history. 

The energy and success with which 
our country conducted its military op- 
erations after it had once entered the 
war has now become a clased record of 
fame. The experience of. this thriving 
city and these two adjoining States was 
representative of that of the country. 
Soon came the marshaling of the Na- 
tional Guard. From its existing units 
in Missouri and Kansas the foundation 
of the Thirty-fifth Division was laid. 
The Eighty-ninth Division was raised 
almost entirely in these two States. A 
portion of the Forty-second, known as 
the Rainbow Division, came from this 
city. 

The whole martial spirit of this neigh- 
borhood, which within a radius of 200 
miles had furnished the famous Regi- 
ment of Missouri Volunteers, commanded 
by Col. John W. Doniphan when he made 
one of the most celebrated of marches 
to the conquest of Chihuahua in the Mex- 
ican War, reasserted itself as it had 
done in sixty-one and _ ninety-eight. 
While these divisions were serving with 
so much distinetion on the battle fields 
of France their fellow citizens were sup- 
porting them with scarcely less distinc- 
tion in patriotic efforts at home. They 
were furnishing money for Liberty loans, 
subscribing to the relief, associations 
headed by the Red Cross, turning out 
munitions from the factories and rations 
from the fields. The whole community 
was inspired with a devotion to the cause 
of liberty. Returning at the end of the 
war, these divisions have increased their 
distinction by being represented in high 
places in civil life. From the Eighty- 
ninth came the great administrator and 
colonial governor, Maj. Gen. Leonard 
Wood, and from the Thirty-fifth Divi- 
sion came a distinguished son of Mis- 
souri, the present Secretary of War, 
Col. Dwight F. Davis. 

Under no other flag are those who 
have served their country held in such 
high appreciation. It is, of course, im- 
possible for the eyes of the Government 
to detect all individual cases of veterans 
requiring relief in every part of our land. 
But the Veterans’ Bureau is organized 
into departments and subdivisions, so 
that if any worthy person escapes their 
observation it is because the utmost care 
and attention could do no more. In the 
last eight years about $3,500,000,000 have 
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been expended by the National Govern- 
ment for restoration, education, and re- 
lief. Nearly $3,200,000,000 have been 
pledged to accrue in future benefits to 
all veterans. 


Declares Admiration 
For Veterans Boundless 


Whenever they may be suffering from 
illness, whatever may be its cause, the 
doors of our hospitals are open to them 
without charge until they are restored 
to health. This is an indication of praise 
and reward which our country bestows 
upon its veterans. Our admiration is 
boundless. It is. no mere idle form; 
it is no shadow without reality, but a 
solid: and substantial effort rising into 
the dignity of a sacrifice made by all 
the people that they might in some 
degree recognize and recompense those 
who have served in time of natioanl 
peril. All veterans should know this 
and appreciate it, and they do. All 
citizens should know it and be proud of 
it, and they are. 

Considering the inspiring record of 
your soldiers in the field and the gen- 
eral attitude of appreciation which has 
been constantly reiterated by the whole 
Nation, it would be but natural to sup- 
pose that this mid-western countty 
would give appropriate expression to 
the honor and devotion in which it 
holds those who served their country and 
the ideals for which they were contend- 
ing. But the magnitude of this me- 
morial, and the broad base of popular 
support on which it rests, can scarcely 
fail to excite national wonder and ad- 
miration. 


More than one person out of fotr 
in the entire population of this city 
responded to an appeal for funds, which 
gave pledges in excess of $2,000,000. 
It represents the high aspirations of 
this locality for ideals expressed in 
forms of beauty. We can not look 
upon it without seeing a reflection of 
all the freshness and vigor that marks 
the life of the broad expanse of the 
open country and the love of the 
sciences and the arts and the graces as 
expressed in the life of her growing 
towns. These results are not achieved 
without real sacrifice. They supply 
their own overpowering answer to 
those who charge our countrymen with 
a lack of appreciation for the finer 
things of life. Those who have ob- 
served such criticism can not fail to dis- 
cover that it results in large part, from 
misunderstanding. 

But assuming it to be correct, I am of 
the firm conviction that there is more 
hope for the progress of true ideals in 
the modern world even from a nation 
newly rich than there is from a nation 
of chronically poor. Honest poverty is 
one thing, but lack of industry and char- 
acter is quite another. While we do not 
need to boast of our prosperity, or 
vaunt our ability to accumulate wealth, 
I see no occasion to apologize for it. 
It is the expression of a commendable 
American spirit to live a life not merely 
devoted to luxurious ease, but ‘to prac- 
tical accomplishment. Nowhere is this 
better exemplified than in our great mid- 
continental basin. It is the spirit which 
dares, which has faith, and which suc- 
ceeds. It is not confined to materi- 
alism, but lays hold on a high life. 


Says War Resulted 


In New National Unity 

No one can doubt that our coun- 
try was exalted and inspired by 
its war experience. It atained a 
conscious national unity which it 
never before possessed. That “unity 
ought always to be cherished as one of 
our choicest possessions. In this broad 
land of ours there is enough for every- 
body. We ought not to regret our diver- 
sification, but rather rejoice in it. The 
seashore should not be distressed because 
it is not the inlands, and the fertile 
plains ought not to be distracted because 
they are not the mountain tops. These 
differences which seem to separate us 
are not real. The products of the shore, 
the inlands, the plain, and the mountain 
reach into every home. . This is all one 
country. It all belongs to us. It is all 
our America. 

We had revealed to us in our time of 
peril not only the geographical unity of 
our country, but what was of even more 
importance, the unity of the spirit of our 
people. They might speak with different 
tongues, come from most divergent quar- 
ters of the globe, but in the essentials of 
the hour they were moved by a ¢ommon 
purpose, devoted to a common cause, and 
loyal to a common country. We should 
not permit that spirit which was such a 
source of strength in our time of trial to 
be dissipated in the more easy days of 
peace. We needed it then and we need 
it now. But we ought to maintain it, not 
so much because it is to our advantage 
as because it is just and human and 
right. 

Our population is a composite of many 
different racial strains. All of them 
have their points of weakness; all of 
them have their points of strength. We 
shall not make the most progress by un- 
dertaking to rely upon the sufficiency of 
any one of them, but rather by using the 
combination of the power which can be 
derived from all of them. The policy 
which was adopted during the war of se- 
lective service through the compulsory 
Government intervention is the same pol- 
icy which we should carry out in peace 
through voluntary personal action. Our 
armies could not be said to partake of 
any distinct racial characteristic, many of 
our soldiers were foreigners by birth, 
but they were all Americans in the de- 
fense of our common interests. There 
was ample opportunity for every nation- 
ality and every talent. 

The same condition should prevail in 
our peace-time social and economic or- 
ganization. We recognize no artificial 
destinctions, no hereditary titles, but 
leave each individual free to assume and 
enjoy the rank to which his own serviees 
to society entitle him. This great lesson 
in democracy. this great example of 


Patriotic 


Societies 


rience of the war, ought never to be 
equality which came to us as the expe- 
forgotten. It was a resurgence of the 
true American spirit which combined 
our people through a common purpose 
into one harmonious whole. When ar- 
mistice day came in 1918, America had 
reached a higher and truer national 
spirit than it ever before possessed. We 
at last realized in a new vision that we 
were all one people. 


Calls Security One of First 


Objects of Government 
Our country has never sought to be a 
military power. It cherishes no imperial- 


istic designs, it is not infatuated with any | 


vision of empire. It is content with its 


own territory to prosper through the de- | 


velopment of its own resources. But we 
realize thoroughly that no one will pro- 
tect us unless we protect ourselves. Do- 


mestic peace and international security | 


are among the first objects to be sought 
by any government. Without order under 
the protection of law there could be no 
liberty. 

To insure these necessary conditions 
we maintain a very moderate military 
establishment in proportion to our num- 
bers and extent of territory. It is a 
menace to no one except the evildoer. 
It is a notice to everybody that the au- 
thority of our Government will be main- 
tained and that we recognize that it is 
the first duty of Americans to look 
after America and maintain the suprem- 
acy of American rights. To adopt any 
other policy would be to invite disorder 
and aggression, which must either be 
borne with humiliating submission or 
result in a declaration of war. 

While of course our Government is 
thoroughly committed to a policy of 
permanent international peace and has 
made and will continue to make every 
reasonable effort in that direction, it is 
therefore also committed to a policy of 
adequate national defense. Like every- 
thing that has any value, the Army and 
Navy cost something. In the last half 
dozen years we have appropriated for 
their support about $4,000,000,000. 
Taken as a whole, there is no better 
‘ Navy than our own in the world. If our 
Army is not’ as large as that of some 
other countries, it is not outmatched by 
any other like-number of troops. 

Our entire military and naval forces 
represent a strength of about 550,000 
men, altogether the largest which we 
have ever maintained in time of peace. 
We have recently laid out a five-year 
program for improving our aviation 
service. It is a mistake to suppose that 
our country is lagging behind in this 
modern art. Both in the excellence and 
speed of its planes it holds high records, 
while in number of miles covered in 
commercial and postal aviation it ex- 
ceeds that of any other countries. 

Although I have spoken of our na- 
tional defenses somewhat in relation to 
other countries, I have done so entirely 
for the purpose of measurement and 
not for comparison, for our Government 
stands also thoroughly committed to the 
policy of avoiding competition in arma- 
ments. We expect to provide ourselves 
with reasonable protection, but we do 
not desire to enter into competition with 
any other country in the maintenance of 
land or sea forces. Such a course is 
always productive of suspicion and dis- 
trust, which usually results in inflicting 
upon the people an unnecessary burden 
of expense, and when carried to its logi- 
eal conclusion ends in armed conflict. We 
have at last entered into treaties with 
the great powers eliminating to a large 
degree competition in naval armaments. 
We are engaged in negotiations to 
broaden and extend this sumane and 
enlightened policy and are willing to 
make reasonable sacrifices to secure its 
further adoption. 


Declares Economy 
Advances Preparedness 

It is doubtful if in the present cir- 
cumstances of our country the subject of 
economy and the reduction of the war 
debt has ever been given sufficient prom- 
inence in considering the problem of na- 
tional defense. For the conduct of mili- 
tary operations either by land or sea 
three elements are necessary. 

One is a question of personnel. We 
have a population which surpasses that 
of any of the great powers. Not only 
that, it is of a vigorous and prolific type, 
intelligent and courageous, capable of 
supplying many millions of men for ac- 
tive duty. Another relates to supplies. 
In our agriculture and our industry we 
could be not only well-night self-sustain- 
ing, but our production could be stimu- 
lated to reach an enormous amount. 

The last requirement, which is also of 
supreme importance, is a supply of 
money. It is difficult to estimate in 
figures the entire resources of our coun- 
try and impossible to comprehend them. 
It is estimated to be approaching in 
value $400,000,000,000. No one could say 
in advance how large a sum could be 
secured from a system of war taxation, 
but everyone knows it would be insuffi- 
cient to meet the cost of war. It would 
be necessary for the Treasury to resort 
to the use of the national credit. 

Great as that might be, it is not limit- 
less. To carry on the last conflict we 
borrowed in excess of. $26,000,000,000. 
This great debt has been reduced to about 
$19,000,000,000. So long as that is un- 

| paid it stands as a tremendous impedi- 
ment against the ability of America to 
defend itself by military operations. 

Until this obligation is discharged it is 

the one insuperable obstacle to the pos- 

sibility of developing our full national 
strength. Every time a Liberty bond is 
retired preparedness is advanced. 

It is more and more becoming the con- 
viction of students of adequate defense 
that in time of national peril the Gov- 
ernment should be clothed with authority 
to call into its service all of its man 
power and all of its property under such 
terms and conditions that it may com- 
pletely avoid making a sacrifice of one 


[ ana a profiteer of another. To expose 
some men to the perils of the battle field 
while others are left to reap large gains 
from the distress of their country is not 
in harmony with our ideal of equality. 
Any:future policy of conscription should 
be all inclusive, applicable in its terms 
to the entire personnel and the entire 
wealth of the whole nation. 

It is often said that we profited from 
| the World War. We did not profit from 
| it, but lost from it in common with all 
| countries engaged in it. Some indivi- 
duals made gains, but the nation suf- 
fered great losses. Merely in the mat- 
ter of our national debt, it will require 
heavy sacrifices extended over a period 
of about 30 years to recoup those losses. 


Foresees Years of Toil 


Needed to Repair Loss 

What we suffered indirectly in the di- 
minution of our commerce and through 
the deflation which occurred when we had 
to terminate the expenditure of our capi- 
tal and begin to live on our income is a 
vast sum which can never be estimated. 
The war left us with debts and mort- 
gages, without counting our obligations 
to our veterans, which it will take a gen- 
eration to discharge. High taxes, insolv- 
ent banks, ruined industry, distressed ag- 
riculture, all followed in its train. While 
the period of liquidation appears to have 
been passed, long years of laborious toil 
on the part of the people will be neces- 
sary to repair our loss. 

It was not because our resources had 
not been impaired, but because they were 
so great that we could meantime finance 
these losses while they are being re- 
stored, that we have been able so early 
to revive our prosperity. But the money 
which we are making today has to be 
used in part to replace that which we ex- 
pended during the war. 

In time this damage can be repaired, 
but there are irreparable losses which 
will go on forever. We see them in the 
vacant home, in the orphaned children, in 
the widowed women, in the bereaved par- 
ents. To the thousands of the youth who 
are gone forever must be added other 
thousands of maimed and disabled. It is 
these things that bring to us more em- 
phatically than anything else the bitter- 
ness, the suffering, and the devastation 
of armed conflict. 

It is not only because of these enor- 
mous losses suffered alike by ourselves 
and the rest of the world that we desire 
peace, but because we look to the arts of 
peace rather than war as the means by 
which mankind will finally develop its 
greatest spiritual power. We know that 
discipline comes only from effort and 
sacrifice. We know that character can 
result only from toil and suffering. We 
recognize that courage, the loyalty, and 
the devotion that are displayed in war, 
and we realize that we must hold many 
things more precious than life itself. 





’Tis man’s perdition to be safe 
When for the truth he ought to die. 


But it can not be that the final develop- 
ment of all these fine qualities is depena- 
ent upon slaughter and carnage and 
death. There must be a better, purer, 
process within the realm of peace where 
humanity can discipline itself, develop its 
courage, replenish its faith, and perfect 
its character. In the true service of that 
ideal, which is even more difficult to 
maintain than our present standards, it 
can not be that there would be any lack 
of opportunity for the revelation of the 
highest form of spiritual life. 

We shall not be able to cultivate the 
arts of peace by constant appeal to pri- 
mal instincts. To the people of the jungle, 
the stranger was always the enemy. As 
the race grew up through the family, 
the tribe, the clan, and the nation, this 
sentiment always survived. The foreigner 
was subject to suspicion, without rights 
and without friends. This spirit prevailed 
under the Roman Empire. 


Advises Against Appeals 
To Suspicion and Distrust 

It would not have been sufficient for 
St. Paul to claim protection because he 
was a human being, or even an inhabi- 
tant of a peaceful province. It was only 
when he asserted that he was a Roman 
citizen that he could claim any rights 
or protection of any laws. 

We do not easily emancipate ourselves 
from these age-old traditions. “When we 
come in contact with people differing 
from ourselves in dress and appearance, 
in speech and accent, the inherited habits 
of our physical being naturally react 
unfavorably. Nothing is easier than an 
appeal to suspicion and distrust. It is 
always certain that the unthinking will 
respond to such efforts. But such reac- 
tion is of the flesh, not of the spirit. It 
represents the opportunist, not the ideal- 
ist. It serves the imperialistic cause of 
conquest, but it is not found in the les- 
son of the Sermon on the Mount. It 
may flourish as the impulse of the day, 
but it is not the standard which will 
finally prevail in the world. It is neces- 
sary that the statesmanship of peace 
should lead in some other direction. 

If we are to have peace, therefore, we 
are to live in accordance with the dic- 
tates of a higher life. We shall avoid 
any national spirit of suspicion, distrust, 
and hatred toward other nations. The 
Old World has for generations indulged 
itself in this form of luxury. The re- 
sults have been ruinous. It is not for us 
who are more fortunately circumstanced 
to pass judgment upon those who are 
less favored. In their place we might 
have done worse. But it is our duty to 
be warned by their example and to take 
full advantage of our own position. We 
want understanding, good will, and 
friendly relations between ourselves and 
all other people. The first requisite for 
this purpose is a friendly attitude on our 
own part. 

They tell us that we are not liked in 
Europe. Such reports are undoubtedly 
exaggerated and can be given altogether 
too much importance. We are a credi- 
tor Nation. We are more prosperous 
than some others. This means that our 
interests have come within the European 
circle where distrust and suspicion, if 
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“Dislike” by Europe 
Held Exaggerated 


Calls Friendly Attitude Here 
Must Be First Essential 
Step Toward Peace. 


nothing more, have been altogether too 
common. To turn such attention to us 
indicates at least that we are not ig- 
nored. 

While we can assume no responsibility 
for the opinions of others, we are re- 
sponsible for our own sentiments. We 
ought to be wise enough to know that 
in the sober and informed thought of 
other countries we probably hold the 
place of a favored nation. We ought 
not to fail to appreciate the trials and 
difficulties, the suffering and the sacri- 
fices of the people of our sister nations, 
and to extend to them at all times our 
patience, our sympathy and such help as 
we believe will enable them to be re- 
stored to a sound and_ prosperous 
condition. I want to be sure that the 
attitude and acts of the American Gov- 
ernment are right. I am willing to 
intrust to others the full responsibility 
for the results of their own behavior. 


Moderation Held Mutual 
International Obligation 


Our Government has steadily main- 
tained the policy of the recognition and 
sanctity of international obligations and 
the performance of international cov- 
enants. It has not believed that the 
world, economically, financially, or 
morally, could rest upon any other se- 
cure foundation. But such a policy does 
not include extortion or oppression. 
Moderation is a mutual international ob- 
ligation. We have therefore: undertaken 
to deal with other countries in accord- 
ance with these principles, believing that 
their application is for the welfare of 
the world and the advancement of civil- 
ization. 

In our prosperity and financial re- 
sources we have seen not only our own 
advantage but an increasing advantage 
to other people who have needed our 
assistance. The fact that our position is 
strong, our finances stable,’ our trade 
large, has steadied and supported the 
economic condition of the whole world. 
Those who need credit ought not to com- 
plain, but rather rejoice that there is a 
bank able to serve their needs. We have 
maintained our detached and independ- 
ent position in order that we might be 
better prepared, in our own way, to 
serve those who need our help. We have 
not desired or sought to intrude, but to 
give our counsel and our assistance when 
it has been asked. 

Our influence is none the less val- 
uable because we have insisted that it 
should not be used by one country 
against another, but for the fair and dis- 
interested service of all. We have sig- 
nified our willingness to cooperate with 
other countries to secure a method for 
the settlement of disputes according to 
the dictates of reason. 


Justice is an ideal, whether it be ap- 
plied between man and man or between 
nation and nation. Ideals are not se- 
cured without corresponding sacrifice. 
Justice can not be secured without the 
maintenance and support of institutions 
for its administration. We have pro- 
vided courts through which it might be 
administered in the case of our individ- 
ual citizens. A Permanent Court of In- 
ternational Justice has been established 
to which nations may voluntarily resort 
for an adjudication of their differences. 
It has been subject to much misrepre- 
sentation, which has resulted in much 
misconception of its principles and ob- 
jects among our people. I have advo- 
cated adherence to such a court by this 
Nation on condition that the statute or 
treaty creating it be amended to meet 
our views. The Senate has adopted a 
resolution for that purpose. 


‘ill Not Ask Senate 
To Modify Position 


While the nations involved can not 
yet be said to have made a final deter- 
mination, and from most of them no 
answer has been received, many of them 
have indicated that they are unwilling 
to concur in the conditions adopted by 
the reselution of the Senate. 

While no final decision can be made 
by our Government until final answers 
are received, the situation has been suffi- 
ciently developed so that I feel war- 
ranted in saying that I do not intend to 
ask the Senate to modify its position. 
I do not believe the Senate would take 
favorable action on any such proposal, 
and unless the requirements of the Sen- 
ate resolution are met by the other in- 
terested nations I can see no prospect 
of this country adhering to the court. 

While we recognize the obligations 
arising from the war and the common 
dictates of humanity which ever bind 
us to a friendly consideration for other 
people, our main responsibility is for 
America. In the present state of the 
world that responsibility is more grave 
than it ever was at any other time. We 
have to face the facts. The margin of 
safety in human affairs is never very 
broad, as we have seen from the expe- 
rience of the last dozen years. If the 
American spirit fails, what hope has the 
world? 

In the hour of our triumph and power 
we can not escape the need for sober 
thought and consecrated action. These 
dead whom we here commemorate have 
placed their trust in us. Their living 
comrades have made their sacrifice in 
the belief that we would not fail. In the 
consciousness of that trust and that be- 
lief this memorial stands as our pledge 
to their faith, a holy testament that our 
country will continue to do its duty un- 
der the guidance of a Divine Providence. 
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In Government Clz in 


Against. Acid Plé n 


Offer of Surety Company t 
Settle for $215,000 Acs 
cepted by Departments 

Interested. 


A war claim involving $220,000, wit 
the United States Government as 
claimant, and growing out of th 
proposition to establish, with Goverr 
ment aid, a picric acid manufacturin 
plant in Arkansas, has ben settled fe 
the compromise sum of $215,000 by th 
Department of Justice, with the coneu 
rence of the Departments of War ani 
Treasury, it was announced in a sta 
ment made public by the Department a 
Justice on November 11. 

The case is that of a loan 
$750,000 made by the Government to 
Everly M. Davis Chemical Corporatio 
in 1918, prior to the signing of the nf 
istice, for the establishment of the aci 
plant with the proviso that the Govern 
ment receive stipulated quantities of th 
acid manufactured. Before consumm 
tion of the contract, however, the Arm 
istice was signed, and the Davis Com 
pany, subsequently went bankrupt, bu 
the Government’s advance to the com 
pany was protected by bond of the N; 
tional Surety Company. The Davis Co 
poration turned back to the Governmen 
all but $220,000 of its borrowings, an 
the Surety Company offered the com 
provise of $215,000 for payment of thi 
debt, which was accepted by the Goy 
ernment. 

The full text of the statement follows 

The Department of Justice, with th 
concurrence of the War and Treasury De 
partments, has compromised for $215,000 
a claim growing out of the proposition td 
establish with Government aid a plant 
for the manufacture of picric acid in 
Arkansas during the closing days of th 
war. 

During 1918 the Government advanced 
to the Everly M. Davis Chemical Corpo 
ration the sum of $750,000 for the eree 
tion of a picric acid plant in Arkansas 
The Government was to receive certai 
quantities of the acid manufactured by 
the plant. Before the contract had bee 
completed the Armistice was signed, and| 
shortly thereafter the Davis Company 
became bankrupt. This company, with 
the approval of the War Department 
had received certain moneys from othe 
corporations for the actul construction o: 
the plant. The concerns advancing this 
money also became bankrupt. 

The Government was protected for the 
moneys which had been advanced by thi 
bond of the National Surety Company. 
The Davis Company returned to the Gov- 
ernment the funds advanced to it, ex- 
cept $220,000, of which $50,000 repre- 
sented interest. The Government looked 
to the National Surety Company for re- 
imbursement. A compromise of $215,- 
000 was made by the Surety Company) 
and, in view of all the circumstances sur- 
rounding the matter, and to avoid fur- 
ther litigation, the compromise offer was 
accepted by the Department of Justice, 
the War and Treasury Departments coin- 
ciding therein, thus closing the matter. 


Arrest Is Reported 
Of Former Marine 


The Bureau of Investigttion of the De- 
partment of Justice, announced on No- 
vember 11 that it had received informa- 
tion that Captain Lades Rosebury War- 
riner, a former Marine Corps officer, had 
been apprehended at Tulsa, Okla., 
charged with desertion from the service 
in March, 1926, and with having ab- 
sconded with $3,000 in Government funds. 

The full text of the statement follows: 

Information has been received by the 
Bureau of Investigation, Department of 
Justice, from Oklahoma City to the effect 
that Captain Lades Rosebury Warriner, 
formerly of the United States Marine 
Corps, has been apprehended at Tulsa, 
Oklahoma. Warriner was charged with 
desertion from the service in March, 
1926, when he was also charged with 
absconding with $3,000 of funds belong- 
ing to the Enlisted Men’s Club at the 
Charleston, South Carolina, Navy Yard, 
of which organization he was treasurer. 
He was using the alias ‘R. A. Bowen.’ 
He was dropped from the Marine Corps 
under presidential order, and as the 
funds alleged to have been stolen were 
not Government funds the offense pend- 
ing against Warriner is that of theft on 
a military reservation, namely, the Navy 
Yard at Charleston. 4 


Acceptance of Mr. English’s 
Resignation Is Published 


The text of the President’s acceptance 
of the resignation of Judge George W. 
English, of East St. Louis, Ill., whose im-_ 
peachment proceeding was continued on 


November 10 until December 13 to en- | 


able the House to authorize dropping the 


case, was made public in the Congres- — 


sional Record of November 11. The offi- 
cial record of the proceedings shows that 
the Attorney General, under date of No- © 
vember 8, formally certified the copies 
of the resignation, already published, and 
the President’s acceptance. / 


The full text of the President’s letter © 


follows: 
The White House, 
November 4, 1926. 
Hon. George W. English, 
United States District Court, 
East St. Louis, Il. 
Sir: 


trict Court of the United States for # 
Eastern District of Illinois, dated No- 
vember 4, 1926, has been received and i 
hereby accepted, to take effect at 
Very truly yours, 
CALVIN COO, 
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Topical Survey of the Government of the United State 


yh got a daily topical survey of all the bureaus of the 
National Government, grouping related activities, is a 
work which will enable our citizens to understand and 

’ use the fine facilities the Congress provides for them. Sucha 
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HIS vast organization has never been studied in detail 
as one piece of administrative mechanism. No 
comprehensive effort has been made todist its mul- 

tifarious activities, or to group them in such a way as to 
present a clear picture of what the government is doing. 


HE people of the United States are not jealous of the 
amount their Government costs, if they are sure 
that they get what they need and desire for the out- 

lay, that the money is being spent for objects which they 
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Arguments Heard 


On Applications for 
_ Merger of Railroads 


Kansas City Southern Seeks 
‘to Acquire Missouri, Kan- 
sas and Texas 
System. 


Testimony on the application of the 
Kansas City Southern Railway for au- 
thority to acquire control of the Mis- 
souri-Kansas-Texas and the latter’s ap- 
plication for authority to acquire con- 
trol of the St. Louis Southwestern, by 
purchase of a controlling interest in the 
stocks of the companies, was continued 
on November 11 before Charles D. 
Mahaffie, director of the Bureau of 
Finance of the Interstate Commerce 
Commission. 

Walter T. Rosen, of Ladenburg, Thal- 
mann & Co., and a director of the Kan- 
sas City Southern, said that the com- 
plete details of the proposed financial 
structure had not yet been worked out 
because it was felt that the stockholders 
tan better decide whether they desire 
to accept the terms for the exchange 
of stock after the comfhission has deter- 
mined whether the unification of the 
three roads is in the public interest. Re- 


ferringyto the strengthening of the credit } 
é 


of the companies which he said would 
Tesult, Mr. Rosen said he had in mind 
the plan by which the lines of the New 
York Central system are able to pool 
their credit by issuing New York Cen- 
tral Lines equipment trust certificates 
in purchasing equipment for the system 
on the joint credit of the different com- 
panies. 
Asked For Control Data. 


Mr. Mahaffie asked if it would not be 
just as easy to obtain control of the 
proposed system including the three 
lines, if the Kansas City Southern were 
in control of the other two by reason 
of stock holdings, as it would be now 
to obtain control merely of the Kansas 
City Southern alone and he asked how 
great an investment would be required 
to obtain control at the present market 
price. Mr. Rosen replied that control 
could not be purchased at present quota- 
tions but that ownership of about $25,- 
000,000 par value of Kansas City South- 
ern common stock would control it and 
at present prices this would cost about 
$12,000,000. 

“Then, assuming it could be bought 
at present market prices an investment 
of $12,000,000 would control the entire 
system?”’ said Mr. Mahaffie. 

“No,” replied Mr. Rosen, ‘‘because 
under a plan of exchange of Kansas 
City Southern. stock for outstanding 
stock of Katy and Cotton Belt meas- 
ures would have to be taken to in- 
crease the capitalization of the Kansas 
City Southern.” ‘ 

Mr. Mahaffie said, however, that no 
such increase in capitalization is before 
the commission on the present applica- 
tions. and asked the witness whether, un- 
der the present applications, he consid- 
ered it a safe financial structure that 
would involve such a low ratio of invest- 
meftt required to control the total assets 
of some $544,000,000 of the proposed sys- 
tem. . 

“Tf the commission finds the plan to be 
in the public interest it can be put on a 
proper basis of capitalization,” said the 
banker. 

Director Opposes Merger. 


Vigorous opposition to the merger plan 


was voiced by Walter E. Meyer, of New | 
York, a director of the St. Louis South- | 


western, who said he spoke for the hold- 
ers of 14,000 shares of the company. He 
said he personally owned 6,700 shares 
of the common stock. The grouping of 
the Kansas City Southern, Katy and 
Cotton Belt would not be in the public 
interest, R. Meyer said, and also would 
be against the interests of the Cotton 
Belt, which he said is highly competitive 
with the M.-K.-T., as to traffic moving 
between St. Louis and numerous com- 
mon points in Northern and Central 
Texas. “To group them together,” he 
said, “will eliminate competition and dis- 
rupt existing routes and channels of trade 
and commerce and will result in the di- 
version by the controlling road, the Mis- 
souri-Kansas-Texas, of traffic from the 
Cotton Belt. There appears to be even 
less justification for grouping the St. 
Louis Southwestern with the Kansas 
City Southern, since the one is a north- 
east-southwest bridge line between St. 
Louis and Texas points, and the other is 
a north-south air line between Kansas 
City and the Gulf. The two roads have 
only two points in common and cannot 
be effectively combined so as to promote 
efficiency, economy and better service to 
the public. 
Traffic Relations of Lines. 

“From the point of view of traffic in- 
terchange the relations of the three roads 
are of minor importance. The most im- 
portant traffic relations of the St. Louis 
Southwestern are with the Southern Pa- 
eific System. Last year the interchange 
with the Southern Pacific System, ex- 
elusive of indirect traffic, amounted to 
647,003 tons. According to the statement 
of Mr. Upthegrove (Daniel Upthegrove, 
president of the qotton Belt) the St. 
Louis Southwestern earned on the traffic 
received from the Southern Pacific $3,- 
400,000 or 13 per cent of its gross rev- 





—William H. Taft, 


President of the United States, 


1909-1913. 


enue. Its loss, according to him, would 
mean a loss of between $1,500,000 and 
$2,000,000 in net per year. This impor- 


tant route and channel of trade will be | 


imperiled by the proposed grouping de- 
spite the Southern Pacific contract en- 
tered into between Southern Pacific and 
the roads of the group.” 

Mr. Myer also said he was opposed to 
the granting of the applications because 
it would “confirm the present control 
which has been.exercised in the interest 
of the majority and in utter disregard 
of the interest of the minority stockhold- 
ers of the St. Louis Southwestern. 


Rag Carpet and Rug 
Industry Records 


Smaller Production | 


Decrease of 6.4 Per Cent in 


Manufactured Output 
In 1925 Compared 
With 1923. 


The output of rag carpets and rugs in 
the United States is decreasing. This 
is shown in a census of manufactures 
covering the industry engaged primarily 
in this production. 


The census was made by the Depart- | 
ment of Commerce, which has issued the | 


following statement on its findings: 
The Department of Commerce an- 


ounces that, according to data collected | 
at the biennial census of manufactures, | 


1925, the establishments engaged primar- 


ily in the manufacture of rag carpets and | 
rugs reported products valued at $5,709,- 


812, a decrease of 6.4 per cent, as com- 
pared with $6,097,441 for 1923, the last 
preceding census year. 

The establishments classified in this in- 


dustry are engaged in the manufacture | 
of rag ‘and fluff carpets and rugs made | 
from materials obtained from old carpets | 


and rugs, and to some extent from cot- 
ton yarns, cut rags, and mill ends. The 
value of products shown for the industry 


consist in part of the actual value of car- 
pets and rugs manufactured from mate- | 


rials owned by the establishment and in 
ppt of the receipts for work done on a 
contract basis on materials furnished by 
others. 


Of the 139 establishments reporting | 
for 1925, 18 were located in Pennsyl- | 


vania, 15 in California, 13 in New York, 





9 in Massachusetts, 9 in New Jersey, 7 | 


in Illinois, 7 in Kansas, 7 in Ohio, 6 in 


Indiana, 6 in Minnesota, 5 in Washing- | 


ton, 5 in Wisconsin, 4 


in Iowa, 4 in | 


Michigan, 3 in Connecticut, 3 in Oregon, | 
and the remaining 18 in 15 other States. | 
In 1923 the industry was,represented | 


by 151 establishments, the decrease to 
159 in 1925 being the net result of a 
loss of 36 establishments and a gain of 


24. Of the 36 establishments lost to the | 


industry, 9 had gone out 


of business | 


prior to the beginning of 1925, 12 did | 
no manufacturing during the year, 3 re- | 


ported commodities other than rag car- 
pets and rugs as their principal products 


and were therefore transferred to the | 
appropriate industries, and 12 reported 


products valued at less than $5,000. 


No data are tabulated at the biennial | 


censuses for establishments with prod- 
ucts under $5,000 in value. 


Validity of Evidence 


Up to Supreme Court | 


[Continued From Page 1.] 


plained that it has concurred in applica- 
tion for a review of the case as a final 
adjudication o fthis issue is desired, in 
view of conflicting decisions. 

The full text of the statement follows: 

The question whether in the trial of a 
person charged with using the mails in 
furtherance of a scheme to defraud the 
Government may introduce as evidence 


| 
| 
| 
| 
1 


the record of a former plea of guilty, | 


which plea subsequently had been with- 
drawn by leave of the court and a plea 
of not guilty substituted, is raised in a 


petition for a writ of certiorari filed in | 
the Supreme Court of the United States | 
by Robert D. Kercheval, who was con- | 


victed in the United States District 
Court for the Western District of Ar- 
kansas. 

Attitude of Lower Courts. 


During the progress of the trial the | 
Government attorneys introduced in evi- | 


dence the former plea of guilty, to which 


the defendant objected, but this was | 


overruled by the court. The defendant 
then took his case to the Circuit Court 
of Appeals on writ of error and urged 
the same objection, but that court also 
overruled it. 

In presenting the\case for review in 
the Supreme Court of the United States, 
Kercheval calls attention to a ruling in 
the Court of Appeals of the District 
of Columbia in a similar case, in which 


taht court held it to be reversible error» 


on the part of a trial court to permit 
the record of such a withdrawn plea to 
be used against the defendant at his 
trial. 

On account o fthis conflict of deci- 
sions and the general impamtance of the 
question in the administration of the 
criminal laws, the Department of Justice 
concurs in the issuance of the writ and 
the review of the matter by the Supreme 


Court. 
- 





approve, and that it is being applied with good business 


sense and management. 


—Woodrow Wilson, 
President of the United States, 


1913-1921. 


Care Both in Hospitals and Homes Is Given 
To Ex-Soldiers by Special Medical Service 


In this series of articles are shown the practical contacts 
between divisions and buréaus of the Government of the 
United States, irrespective of their place in the administra- 
tive organization, so that related activities may be studied. 


Topic I—Public Health 


Seventeenth Article—Medical Service to War Veterans 


In preceding articles of the series the work 
of the Public Health Service, of the Medical 
Departments of the Army and Navy, and re- 
lated activities of the Department of Labor 
were considered. Today Dr. B. W: Black, Di- 
rector, tells of the central office administra- 
tion and regional work of the Medical Service, 
United States Veterans’ Bureau. 


By Dr. B. W. Black 


Director, Medical United States Veterans’ 


Bureau. 


HE United States Veterans’ Bureau is one of the 
Nation’s heritages from the World War; it is 
that agency through which the country dis- 
charges its obligation to the nearly four and 
one-half million men and women who made up the 


various components of the armed forces during that 
conflict. 


Service, 


After the entry of the United States into the World 
War the basic War Risk Insurance Act of September 
2, 1914, was amended October 6, 1917, to provide in- 
surance for the armed forces, allowances for their de- 
pendents, disability compensation for those injured, and 
death compensation for the surviving dependents of 
those dying as a result of military service. On June 
27, 1918, the Congress passed a separate Act providing 
for vocational rehabilitation of disabled veterans dis- 
charged from military service. 

The separate administration of this latter Act gave 
rise to two independently operated agencies for vet- 
erans’ relief, and immediate necessity further arose 
for the creation of a third organization, since neither 
of the two agencies had a medical corps. This exigency 
was met by recruiting the reserve corps of the United 
States Public Health Service, a bureau of the Treasury 
Department, and assigning these reserve medical offi- 
cers to duty with the two agencies. The United States 
Public Health Service also organized dispensaries in 
various districts of the country, providing out-patient 
creatment and physical examinations, and established 
hospital facilities by lease or purchase of civilian hos- 
pitals, by transfer of cantonment hospitals, and by new 
construction through Congressional appropriations. 


UF TO August 9, 1921, the War Risk Insurance Bu- 

reau continued to administer disability compensa- 
tion and insurance, the Federal Board for Vocational 
Education to provide training, and the United States 
Public Health Service to furnish medical care and treat- 
ment for veterans. On that date the Congress ‘passed 
the Act creating the United States Veterans’ Bureau, 
the Director of which was authorized to take over, 
consolidate, and administer these various agencies of 
veterans’ relief. 


The Medical Service is headed by a Medical Director, 
reporting to the Director of the Bureau. The duties 
of the central office of the service consist of the initia- 
tion of policy and procedure governing all medical and 
dental activities of the Bureau, the direct control of the 
administration of the Bureau’s hospitals, including their 
business management, and general supervision of the 
medical personnel and functions in field offices of the 
Bureau. 


There are three administrative divisions: General 
Medical and Surgical, Tuberculosis, and Neuropsychia- 
tric. The chiefs of these divisions pass upon questions 
of construction, maintenance, and repair of the Bureau’s 
hospitals; upon the supplying of personnel and equip- 
ment for them; upon allocation of available beds in 
hospitals \to the regional offices of the Bureau; upon 
the control of hospital admissions and discharges; and 
upon contracts for civilian hospital facilities. There is 
also maintained a general control and direction of the 
medical activities in the regional offices, suboffices, and 
medical treatment stations of the Bureau. 


ESIDES these three divisions, the Medical Service 
in the Central Office is organized into these sub- 
divisions: — Prosthetics, which authorizes the 
furnishing of orthopedic and prosthetic appliances 
through field stations, and supervises the activities and 
output of the Bureau’s own orthopedic workshops; 
Business Management, which directly handles the pro- 
curement, storing, and issuance of all commodities, ex- 
cept medical supplies, for hospitals, and is concerned 
with the operati6n and upkeep of hospital utilities; 
Occupational Therapy and Physiotherapy; and Insular 
and Foreign, which handles the furnishing of medical 
care and treatment for the Bureau’s beneficiaries in 
insular and territorial possessions of the United States 
and in foreign countries, and also sypplies medical re- 
lief to allied ex-service men resident in the United 
States or its possessions. 


The central office organization of the Medical Serv- 
ice also includes separate sections maintaining super- 
vision of field activities in nursing, dietetics, and social 
work, respectively; and a medical research section, 
which directs field research, and standardizes clinical 
and laboratory work in the Bureau’s hospitals and field 
dispensaries. The results of such medical research 
and reports of clinical studies by the medical staffs in 
the Bureau’s hospitals and field offices appear in the 


Bulletin, a monthly medical journal edited in central 
office. 


THE Medical Council, a group of nationally prominent 

specialists in medicine and public health, hospital 
and dispensary management, medical research and sta- 
tistics, Which was first organized in 1924, acts in an 
advisory capacity to the Director of the Bureau and the 
Medical Director. The services of these consultants 
have been very helpful in the working out of the many 


broad medical and administrative problems of the 
Bureau. 


The field work of the Medical Service is carried on 
through 4 regional offices and 8 suboffices in the con- 
tinental limits of the United States; and 3 suboffices 
located in Manila, Philippine Islands, Honolulu, Hawaii, 
and San Juan, Porto Rico, respectively; and 17 medical 
treatment stations, located at points removed from ac- 
cessible facilities in the dispensaries of these regional 
offices and suboffices. 


The Bureau operates 51 of its own hospitals, of 
which 17 are for patients suffering from general medi- 
cal and surgical diseases, 18 for the tuberculous, and 
16 for beneficiaries suffering from neuropsychiatric 
conditions. At Washington, D. C., and Cincinnati, 
Ohio, respectively, are maintained two Diagnostic Cen- 
ters, which provide special facilities, including staffs of 
specialists appointed in a consultant capacity, for refer- 
ence of problem cases. 


HE medical division in a regional office, which is 

organized into general,’ tubercylosis, and neuro- 
psychiatric subdivisions, is responsible for the physical 
and mental examination of claimants; for the provisions 
of medical care and treatment, including hospitalization, 
after-care, follow-up nursing, and social work; and; 
through physicians. assigned as members of regional 
rating boards, for the medical phases of rating disabili- 
ties for compensation and insurance purposes. 


Regional offices in the larger communities have wnat 
are designated as Class A dispensaries, consisting of 
complete clinics for internal medicine, general and 
special surgery, tuberculosis, neuropsychiatry, ophthal- 
mology, diseases of the ear, nose or throat, urology, 
and dentistry. They also have fully equipped clinical 
and x-ray laboratories and a pharmacy. 


Leses completely equipped dispensaries—designated 
as B or C types—are established in other regional offi- 
ces and suboffices, depending upon the comparative 
needs of the field station patient load. The medical 
treatment stations do not include standard dispensary 
equipment, but are supplied with facilities sufficient to 
conduct physical examinations and ordinary forms of 
treatment. 


Besides the facilities provided in these dispensaries 
attached to regional offices and suboffices and in medical 
treatment stations, the medical service of the Bureau 
is carried further, to the claimant at his home, by 
regular personal contacts with him through follow-up 
nurses operating under direction of the regional medical 
officers, by visits of the Bureau’s social workers, and 


by authority for examination and treatment by desig- - 


natéd physicians and dentists of the patient’s commu- 
nity, employed on a part-time or fee basis, and operat- 
ing under instructions fronr the regional medical offi- 
cers concerned. 


~ 


ESIDES the regular out-patient load of physical 
examinations and treatments of the Bureawv’s own 
beneficiaries, the medical staffs of the regional offices 
and suboffices are used for examination of applicants 
for retirement, because of disability, from the elassified 
civil service, under authority of Section 5 of the Act 
of May 22, 1920; for examination of applicants for 
Federal civil service positions; for examination and 
treatment of beneficiaries of the United States Em- 
ployes’ Compensation Commission; for examination of 
beneficiaries of the Pension Bureau, upon request there- 
for; and, through a reciprocal agreement with the 
Dominion of Canada, and agreements with other na- 
tions allied with the American forces in the World 
War, for examination and treatment of foreign ex- 
service men. 


The volume of the work done in the dispensaries of 
the United States Veterans’ Bureau is indicated by the 
impressive totals of 915,433 examinations made and 
904,475 treatments rendered during the fiscal year end- 
ing June 30, 1926. In addition, the medical officers 
attached to the rating boards in these offices are busied 
in the evaluation, from the Bureau’s Schedule of Dis- 
ability Ratings, of the disabilities in a total of 226,484 
persons who were receiving compensation during the 
fiscal year 1926. 4 


In the eighteenth article of the series Dr. 
Black will tell of the hospitalization activities 
of the Medical Service of the Veterans’ Bureau. 
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survey will be useful to schools, colleges, business and profes- 
sions here and abroad, wherever there is'interest in the prac- 
tical working of our government. 


—Calvin Coolidge, 


President of the United States, 1923-. 


Pension Roll Is Reduced 
Below Half-Million Mark 


[Continued From Page 1.] 

1902 when there were 999,446 
soldiers and widows drawing pensions 
from the Government. Since then there 
has been a gradual falling off until the 
roll was reduced to 501,723 at the end 
of the fiscal year of 1926. 

During the four months of the pres- 
ent fiscal year the figures remained 
above the 500,000 mark until October, 
when a further decrease occurred, bring- 
ing the total names on the roll down 
to 499,622. 


was in 


Lowering of Lakes 
Declared Cause of 


Decreased Cargoes | 


Shipping Association Officer | 


Says Vessels Have Been 
Forced to Lessen 
Their Drafts. 


Statistical data to prove that the low- 


ering of Great Lakes levels has necessi- | 


tated a decrease in 
was offered November 11 before Charles 


Evans Hughes, as special master for the | 


United States Supreme Court, in the dis- 
pute of the lake States with the State 


of Illinois, the Chicago Sanitary District | 


and intervening defendants over the di- 
version of the waters of Lake Michigan 
for drainage purposes. 

The evidence was offered by George 
A. Marr, of Cleveland, secretary treasurer 
of the Lake Carriers Association with a 
membership of 415 vessels, testified as 
to the fixing of cargo rates, which he 
said are not established by the Lake Car- 
riers Association but by the vessel own- 
ers and those for whom they carry car- 
goes. Under cross examination Mr. Marr 
said that the Pittsburgh Steamship Com- 
pany, with 96 vessels, was the largest 
operator of his association’s membership. 
He said he understood this concern was 
a subsidiary of the United States Steel 
Corporation. He also named owners and 
the type of trade of other vesséls. 


Ownership Discussed. 


In the cross examination, defendants’ | 
counsel sought to establish that the Lake | 
Carriers’ member vessels were all pri- | 
vately owned and not common carriers | 


and fixed rates privately. 

Col. E. M, Markham, army district 
engineer at Detroit until 1925 and now 
commanding officer at Fort Humphries, 
Va., testified that during 1923 some 3,- 
346,000 additional tons of cargo could 
have been carried by the Lake Supertor 


fleet if each boat could have been ‘drafted | 


an additional six inches. The whole 
lakes fleet, he said, could have carried 
approximately 4,000,000 tons more. 


Col. E. M. Markham asserted he based | 


these estimates upon an “increment 


value” of one inch, computed from statis- | 
tical records, some of which were quoted | 


from hisYeports, and offered in evidence> 
Improved channels, he said, would permit 
larger vessels and accordingly a greater 
carrying capacity. 

Col. E. M. Dent, Army district engineer 


at Detroit, completed his testimony be- ! 
0 when the morning ses- | 


gun November 
sion opened in the United States, Cham- 
ber of Commerce building. It was 
brought out in his examination that the 
natural channels of the lakes are shallow 
at certain points, and the Federal Gov- 
ernment is the agency. by which deepen 
ing projects have been undertaken. 


Fraud Order Issued Against 


H. Wilhausen, Oil Promoter | 


~ 


Postmaster General New has approved 
a fraud order denying the use of the 
mails to H. Wilhausen in the promotion 
of oil stock selling, Horace J. Donnelly, 


Solicitor of the Post Office Department, | 


has announced. 

The Post Office Department alleges 
that the naame of Wilhausen was as- 
sumed by Harris Wilson in order to at- 
tract German investors, Mr. Donnelly 
said. 

Mr. Wilson claimed to have had a 
lease on a 1,000-acre tract of oil land in 
Texas, and promised investors tremen- 
dous returns, Mr. Donnelly declared. He 
also alleged that he “knew something of 
the oil business.” 

The evidence shows, however, Mr. Don- 
nelly said, that Mr. Wilson had been em- 
ployed as a telegraph operator by an 
oil company. 


Retail Sales Reported 
Smaller for October 


Retail sales, as indicated by reports 
from. 524 retail stores, were slightly 
smaller in October than in October last 
year, the Federal Reserve Board has an- 
nounced. Attention was called to the 
smaller number of selling days last 


shipping cargoes, | 


Rate Study Planned 
| By Shipping Board 
_ As Result of Hearing 


Lines Defend Contract Sys- 
tem as Benefitial to Ship- 
pers and Owners of 
Vessels. 
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cargo space in both busy and lax ship- 
ping seasons. It benefited the steam- 
ship companies and indirectly the ship- 
per, they asserted, in that the holdings 
of contracts made possible the mainte- 
nance of more regular sailings and even 
the continuity of important steamship 
lines. 
Concern Opposes’ Contracts. 

An advocate of the side of the shipper 
as against contract rates was W. C. Dun- 
| can, the representative of the Maple Leaf 
| Milling Company, of New York. He 
stated at the hearing that his company 
was one of 73 millers who do not have 
| contract rates, and that as a result, his 

company had to pay 7% cents more per 
100 pounds than other shippers who en- 
joyed such rates. A. T. Whittamore, 
representing the American Cynamid 
Company, stated that in his opinion the 
| contract rates violated the antitrust laws. 
Other shippers supperted the contract 
rate system as desirable. 

The conference rate system was sup- 
ported by various representatives of the 
| conferences, among them R. Hupper, for 
| the North Atlantic-United Kingdom Con- 
ference; Ira Campbell, for the Dollar 
Lines, the Munson Steamship Co., and 
Moore & McCormack; Joseph N. Teal, 
for the Oregon lines; H. 8. Deming, for 
the Booth-American Shipping Corpora- 
tion and the Export Steamship Corpora- 
tion; F. A. Ryan, for the International 
Mercantile Marine; E. K. Morse, for the 
Munson Line; Frank P. Latimer, for the 
South Atlantic Conference; Robert, C. 
Thackara, for the Luckenbach Steamhip 
| Company, and-J. F. Shoemaker, for the 
Interocean Steamship Corporation. 

The statement of the Shipping Board 
issued November 11 follows: 
|’ The practices of ship line conferences 
in maintaining so-called “contract” and 
“non-contract” rates, whereby shippers 
| who agree to ship exclusively via the 

carriers in question are charged lower 

rates than shippers wo do not So agree, 
| will be given direct consideration by the 
| Shipping Board as a result of prelimi- 
nary investigation already made by the 
board. js 








Meeting Made Informal. 

Yesterday the Shipping Board con- 

ducted a hearing at which nine confer- 
ences, which were made respondents in 
the investigation, were represented by 
counsel. The hearing proceeded formally 
for some time until it became obvious 
| that the scope of the investigation was 
too general to permit its continuance as 
a formal proceeding. The meeting was 
| continued, however, on an informal basis, 
| in order to develop information valuable 
| to the board in establishing defirfite poli- 
cies with respect to its attitude toward 
| conference practices. 
The action of the Board in concluding 
| the formal hearing is not to“be under- 
| stood as conceding in any degree that the 
| procedure followed was not within the 
| powers of the Board. The proceedings 
were instituted by resolution of the Board 
lon June 16 and July 13, 1926, under au- 
thority vested in the Board by Section 22 
of the Shipping Act. 

The testimony taken at yesterday’s 
hearing will be summarized and pre- 
sented to the board for its consideration 
and action. 

Ninety-two carriers having member- 
ship in the following nine conferences are 
the respondents in the proceedings: 

North Atlantic United Kingdom 
Freight Conference; North Atlantic Con- 
tinental Freight Conference; North At- 
| lantic, Adriatic, Black Sea and Levant 
Conference; West Coast of Italy Confer-, 
| ence; River Plate Conference; Brazil 
| Conference: Gulf Shipping Conference; 
United States Intercoastal Conference. 


month_as compared with October, 1925. 
The board said, further, as an explana- 
tion of the decrease shown in the com- 
parison, that retail sales in October, 1925, 
were in exceptionally large volume. 

The text of the board’s statement 
follows: 

Preliminary reports to the Federal re- 
serve system from 524 department and 
other retail stores in all sections of the 
United States indicate that total sales 
of these stores in October were 3.6 per 
cent smaller than in October of last year. 
| Smaller sales occurred in all Federal 
| veserve districts except in the San Fran- 
| cisco district, where they were slightly 
larger. The largest decreases were in 
the Minneapolis, St. Louis and Kansas 
City districts. The decline in sales in 
comparison with October of last year 
reflects, in part, the fact that sales last 
October were in exceptionally large vol- 
ume, and that the number of selling days 
in October of this year, by reason of an 
extra Sunday in the month, was smaller 
by one day than the number in October 
of last year. 

Sales of mail order hous@s were 10 
per cent smaller than in October of last 
year. Sales of five and ten cent chain 
stores were 7 per cent larger than a 
year ago. 











